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The Bank Defendants l submit this memorandum in support of their motion 

pursuant to Federal Rules of Civil Procedure 9(b), 12(b)(1), and 12(b)(6) to dismiss the claims 

arising under Section 1 O(b) of the Securities Exchange Act of 1934 (the "Exchange Act") 

repleaded in the Consolidated Second Amended Class Action Complaint (the "SAC") and the 

claims asserted on behalf of new plaintiff classes added to the SAC? 

PRELIl\UNARY STATEMENT 

This Court's August 27 Order3 held that the Consolidated Amended Class Action 

Complaint (the "AC") failed to plead an actionable claim under Section lOeb) with respect to 

allegations based upon Merrill's interim fourth quarter results and the Bank's receipt of 

additional T ARP assistance (the "Dismissed Claims"). The Court held that Plaintiffs had failed 

to meet their burden of pleading scienter as to both sets of Dismissed Claims. As to the fourth 

quarter loss claim, Plaintiffs had "fail[ed] to adequately and plausibly explain why a defendant 

would be motivated to accurately disclose a 'turbulent' and 'tumultuous' economic forecast for 

the quarter yet recklessly or intentionally conceal the dire reality as the quarter unfolded." 

August 27 Order at 95. As to the TARP claim, the Court concluded that Plaintiffs failed "to 

cogently explain how the defendants acted with the requisite scienter in delaying disclosure until 

January 16," Mem. & Order at 2, Sept. 16,2010 (the "September 16 Order"), noting that no 

"defendant stood to gain from non-disclosure" of the Bank's receipt of additional TARP 

assistance prior to that date. August 27 Order at 98. 

Long before the Court issued its August 27 Order, Plaintiffs received over 

2,000,000 pages of documents the Bank Defendants had produced to governmental investigators, 

The "Bank Defendants" are Bank of America Corporation ("Bank of America" or the "Bank"), Kenneth D. 
Lewis, Joe L. Price. Neil A. Cotty. William Barnet III. Frank P. Bramble, Sr .. John T. Collins, Gary L. Countryman, 
Tommy R. Franks, Charles K. Gifford. Monica C. Lozano. Walter E. Massey, Thomas J. May, Patricia E. Mitchell, 
Thomas M. Ryan, O. Temple Sloan, Jr., Meredith R. Spangler. Robert L. Tillman. Jackie M. Ward. and Bane of 
America Securities. LLC. 
2 Defendants Merrill Lynch & Co., Inc. ("Merril)"), Merrill Lynch, Pierce. Fenner & Smith, Inc. and John 
Thain join in this motion to dismiss to the extent applicable to them. 

Mem. & Order granting in part and denying in part Defs.· Mots. to Dismiss Consolidated Am. Class Action 
Compl.. Aug. 27. 2010 (the "August 27 Order"). 

1 
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including dozens of transcripts of testimony from the material witnesses, including all of the 

named individual defendants. SAC ~ 2. After the Court issued its August 27 Order, Plaintiffs 

announced that they wished to amend their already-amended pleading (Letter from Lead PIs. to 

the Court (Sept, 14,2010)), and served the SAC on October 15, 20 lO. In addition to seeking to 

moot the Court's rulings on the Dismissed Claims, Plaintiffs have now asserted claims on behalf 

of purported classes of preferred, debt and options holders (the "New' Plaintiff Classes"). 

The Private Securities Litigation Reform Act ("PSLRA") ordinarily requires 

Plaintiffs to state a claim for relief before obtaining discovery. Because Plaintiffs have obtained 

substantial discovery already, the SAC must contain even greater precision than required under 

the already exacting standards of the PSLRA and Rule 9(b) for pleading fraud claims. As shown 

below, the new allegations fail to cure the fatal defects identified by the Court, and introduce 

others. In addition, the New Plaintiff Classes fail to state claims, because Plaintiffs lack standing 

to bring claims on their behalf, and because the New Plaintiff Classes have no Section 1 O(b) 

claim as a matter of law. 

Accordingly, the Dismissed Claims should again be dismissed, and (with limited 

exceptions) the New Plaintiff Classes should not be permitted to be added. 

BACKGROUND 

1. PROCEDURAL BACKGROUND 

Plaintiffs recognize that the federal securities laws impose a periodic - not 

continuous - disclosure system.4 In opposition to the Bank Defendants' previous motion to 

dismiss, Plaintiffs argued that "this is not a mere projections case," Lead PIs.' Omnibus Opp'n to 

Defs.' Mot. to Dismiss 40, Dec. 18,2009 ('·Opp. Br."), but contended instead that a duty to 

update should be imposed where a corporation has suffered a "fundamental change." Plaintiffs 

asserted that "although a company may not have the obligation to update shareholders mid-

See Higginbotham v. Baxter Infl, 495 F.3d 753. 760 (7th Cir. 2007): In re Burlington Coat Factory Sec. 
Litig., 114 F.3d 1410. 1432 (3d Cir. 1997). 

2 
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quarter under normal circumstances," there should be an exception to this rule '''where the initial 

disclosures that were argued to have triggered the duty to update involve infom1ation about 

events that could fundamentallv change the natures of the companies involved."'s Accordingly, 

Plaintiffs repeatedly told the Court that October 2008 had been the "worst month in Merrill's 

history" and that November was worse, to the point that, prior to the December 5,2008 

shareholder vote on the merger between the Bank and Merrill (the "Merger"), the losses were 

"large enough to bankrupt Merrill.,,6 August 27 Order at 58. 

Plaintiffs were forced to paint this picture to blunt the effect of disclosures that 

Merrill and the Bank had made. Merrill's periodic reports on Forms 10-Q and 1 O-k (each of 

which was incorporated into the Joint Proxy Statement (Bank of America Corp., Joint Defmitive 

Proxy Statement (Schedule 14A) (Nov. 3,2008) (the "Proxy")), disclosed that Merrill had 

suffered five consecutive quarters of multi-billion dollar losses. On a pre-tax basis, those 

quarterly losses ranged from $3.3 to $14.9 billion; excluding one-time gains, they ranged from 

$4.2 to $16.2 billion.7 Merrill's average unadjusted quarterly pre-tax loss over this period was 

$7.64 billion;8 that average was even greater after adjusting for non-recurring gains: $9.88 

billion. In the wake of the economic crisis gripping the financial services sector and the global 

economy at the time the Proxy was filed, this was Merrill's baseline. 

The qualitative disclosure contained in the Proxy and the documents incorporated 

5 Opp. Br. at 40 (quoting Blum v. Semiconductor Packaging Materials Co., No. C.A. 97-7078, 1998 WL 
254035. at *2 (E.D. Pa. May 5, 1998)) (citation and quotation marks omitted) (emphasis added). 
6 Opp. Br. at 10- I I ("[Merrill] lost $7 billion in October alone, the worst month in Merrill's history, and 
continued to suffer billons more in losses in November. According to an independent expert analysis of Merrill's 
weekly loss data conducted by Congress, Merrill had losses of at least another $2 billion by November 14 - and its 
losses were clearly accelerating. By the end of November 28,2008. with the shareholder vote less than a week 
away, 'internal calculations showed that Merrill had a horrifying pre-tax loss of$13.3 billion, and December was 
looking even worse.' ... Including [a] S2 billion goodwill impainnent, Merrill's losses by the end of November 
2008 totaled $15.3 billion. These losses ... were large enough to bankrupt Merrill." (internal citations omitted)). 

7 See Park Decl. Ex. I. at 4, 29: Park Decl. Ex. 2. at 4. 28: Park Decl. Ex. 3, at 4, 26; Park Decl. Ex. 4. at 22, 
156: Park Decl. Ex. 5. at 4,29. 

The average unadjusted quarterly after-tax loss was $4.8 billion. See supra n.7. 

3 
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by reference also made clear that the short and medium-term outlook for the financial markets 

generally, and Merrill's business in particular, was bleak. In the Court's words, these disclosures 

"minced no words about the challenging economic climate and the likelihood that Merrill would 

continue to incur losses in the near and medium term." August 27 Order at 56. The warnings 

included that the "[t]urbulent market conditions in the short and medium-term will continue to 

have an adverse impact on [Merrill's] core business," and that those "unprecedented" conditions 

were not "likely to improve in the near future." Id. at 57 (citations and quotation marks omitted). 

2. THE DISMISSED CLAIMS 

The Dismissed Claims were based on Section 1 O(b), not Section 14(a). On this 

motion, therefore, the focus is not on a discrete group of record owners on a set date in 

connection with their exercising a corporate vote, but market investors - class members who 

purchased Bank securities over the four-month period from September 18, 2008 to January 21, 

2009. To assert a Section lO(b) claim based upon fourth quarter losses Merrill actually suffered 

that - Plaintiffs contend - the Bank Defendants had a duty to disclose, in addition to facts giving 

rise to a "strong inference" of scienter, the SAC must plead with specificity (i) what those losses 

were, (ii) why, in light of the disclosures Merrill and the Bank had already made, additional 

disclosure was required, and (iii) what that additional disclosure had to be.9 

3. THE SAC'S ALLEGATIONS ABOUT MERRILL'S FOURTH QUARTER 
FINANCIAL PERFORMANCE 

The SAC cites to and quotes from materials received in discovery. In drawing 

from these millions of pages of documents and many dozens of deposition transcripts, however, 

Plaintiffs may not alter their meaning through omission or distortion; under settled law, on a 

9 See generally August 27 Order at 23-24; Merrill Lynch. Pierce, Fenner & Smith, Inc. v. Dabit, 547 U.S. 71. 
81-82 (2006) (PSLRA requires that "securities fraud complaints 'specify' each misleading statement: that they set 
forth the facts 'on which [a] belief that a statement is misleading was . formed': and that they . state with 
particularity facts giving rise to a strong inference that the defendant acted with the required state of mind.'" 
(alteration in original) (internal citations omitted». 

4 
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motion to dismiss the Court should consider the documents that are "integral" to a pleading lO in 

their "entirety and in the[ir] context." I I Doing so shows that even if the "fundamental change" 

test for imposing a Section 1O(b) duty to update were appropriate to apply, the SAC fails to meet 

it. To mask this failure, and to inflate - dramatically - Merrill's actual results, the SAC 

repeatedly presents as actual losses what the same documents it cites clearly state are only "wild-

ass guesses," estimates and speculation. More critically, Plaintiffs cannot meet their burden of 

establishing scienter by demonstrating that the Bank Defendants were aware that their failure to 

disclose either the actual losses they learned Merrill had suffered or the forecasted losses Merrill 

might suffer violated a "clear duty" to Plaintiffs and the class of purchasers they seek to 

represent. 

September 18,2008 to November 5, 2008. The putative class began on 

September 18. SAC,r I. In contrast, Merrill's fourth quarter did not even begin until September 

27,2008. FUl1her, the SAC does not assert any allegedly actionable statements prior to the 

November 3 issuance of the Proxy. Class members who purchased Bank securities prior to that 

date by definition can have no viable Section IO(b) claim based upon Merrill's fourth quarter 

losses. 

10 In deciding this motion to dismiss, the Court "is not limited to the face of the [SAC]." Gissin v. Endres, 
No. 09 Civ. 9338, 2010 WL 3468508. at *3 (S.D.N.Y. Sept. I, 2010). To the contrary, the court "may [also] 
consider ... statements or documents incorporated into the complaint by reference. . . and documents possessed by 
or known to the plaintiff and upon which it relies in bringing suit:' ATSI Commc'ns. Inc. v. Shaar Fund. Ltd .. 493 
F.2d 87. 98 (2d Cir. 2007). "Even where a document is not incorporated by reference, the court may nevertheless 
consider it [on a motion to dismiss] where the complaint 'relies heavily upon its terms and effect,' which render the 
document 'integral' to the complaint:' Chambers v. Time Wamer. Inc .• 282 F.3d 147, 153 (2d Cir. 2002)(intemal 
citation omitted); see also Cortec Indus., Inc. v. Sum Holding L.P., 949 F.2d 42,48 (2d Cir. 1991). cert. denied, 503 
U.S. 960 (1992). 
II Particularly since Ashcroft v. Iqbal, 129 S. Ct. 1937 (2009). when pleadings are based on or reference 
source documents. those documents must be "reviewed in their entirety and in the[irl context" on a motion to 
dismiss. In re Centerline Holding Co. Sec. Litig., 380 Fed. App'x 91, 92 (2d Cir. 201 O) (summary order) 
(considering full transcript of analyst call and affirming dismissal under Rule 12(b)(6)}; Furher v. Ericsson LM Tel. 
Co., 363 Fed. App'x 763, 764 (2d Cir. 2009) (summary order) ("Plaintiffs' analysis focuses on individual statements 
taken out of context. When the defendants' statements are considered in light of analysts' questions and are taken in 
the context of the full discussion, we find that the statements were not misleading."). Thus. where the complaint 
relies upon documents the plaintiffs possess. butthe allegations based upon them are "contradicted by [the] alleged 
source." they must be rejected when considering a Rule 12(b)(6) motion. In re Optionable Sec. Litig., 577 F. Supp. 
2d 681.690 (S.D.N.Y. 2008). 
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The Proxy issued on November 3 was dated October 31, 2008. Shareholders 

were told to assume that "the information [in it] [was] accurate only as of [that] date." Park 

Dec!. Ex. 6, at Section titled "References to Additional Information." The SAC contains no 

allegations that, before November 3 (much less October 31), the Bank Defendants (or Merrill) 

knew what Merrill's actual results for October would be. While the SAC generally asserts that 

Merrill kept the Bank apprised of its performance, see SAC ~~ 9, 95-100, November 5 was the 

first date identified in the SAC on which the Bank was advised of Merrill's October financial 

performance, id. ~ 101 (November 5 email), and even then the data was explicitly described as 

"estimated October month financials." Park Dec!. Ex. 7 (emphasis added). Given the material 

role marks made after the month close had on Merrill's results, it is not surprising that even as of 

November 5 only estimates were available. 12 The SAC, therefore, does not plead with even 

close to the rigor required to satisfy the PSLRA and Rule 9(b) that, when filed on November 3, 

the Proxy contained any misstatement or omission of material fact about Merrill's actual October 

performance, let alone its fourth quarter results - much less that the Bank Defendants knew it 

did.13 

November 5 to December 1. The SAC backpedals from the AC's insistence that 

October was "the worst month in Merrill's history,,,14 but adds a new contention to fuel their 

12 November 5 was three business days after the end of the month and, as Merrill had advised investors, it 
held many billions of dollars of complex and hard-to-value assets for which there was no readily available market 
data and that could only be valued using pricing models that required management judgment and estimates. See 
Park Decl. Ex. 4, at 29: Park Decl. Ex. 3, at 27; Park Dec!. Ex. 2, at 29; Park Decl. Ex. I, at 30-31. These prices and 
model inputs were provided by Merrill's trading units but then needed to be "independently verified and tested" by 
other business units. including "Business Unit Finance, the Product Valuation Group and Global Risk 
Management." See Park Decl. Ex. 4, at 27-29: Park Dec\. Ex. 3, at 115-20: Park Decl. Ex. 2. at 128-34: Park Decl. 
Ex. 1 at 134-39. As discussed below, given the prevalence of these fair value measurements in Merrill"s financial 
statements, substantial adjustments had to be made to its month-end result calculations and it accordingly took 
considerable time to close the books after the last day of each fiscal month. 

13 See Teamsters Local 445 Freight Div. Pension Fund v. Dynex Capital Inc., 531 F.3d 190. 196 (2d Cir. 
2008) ('" [W]here plaintiffs contend defendants had access to contrary facts, they must specifically identify the 
reports or statements containing this information.'" (quoting Novak v. Kasaks, 216 F.3d 300. 309 (2d Cir. 2000))). 

14 Only "after excluding [(unexplained)] quarter-end adjustments." does the SAC allege that Merrill's October 
losses "represented the greatest monthly loss in the company's history." SAC ~ 91. 
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"fundamental change" theory: that October's losses exceeded the record profit Merrill reported 

for all of 2006. SAC ~ 91. That is simply untrue. IS But there is no denying, of course, that after 

2006, Merrill's financial performance (and that of the worldwide economy more generally) 

dramatically turned for the worse. Merrill's mounting quarterly losses during this period, 

however, \"ere fully disclosed in its reports on Forms 1 O-Q and 10-k, and until after the 

December 5 vote Merrill's performance during the fourth quarter seemed to be more of the same. 

While the November 5 email.SAC~101.estimatedOctoberpre-taxlossesof$6.1billion. 16 the 

SAC contains no allegations that, even by then, the Bank Defendants knew the actual losses 

suffered by Merrill in October, and there plainly is no duty to disclose internal estimates or 

proj ections. 17 

According to the SAC, the first time the Bank learned of Merrill's actual October 

results or received a fourth quarter forecast from Merrill was November 12. See SAC ~ 102. 

The "2008 4Q and FY Forecast" ("November 12 Forecast") showed October pre-tax losses of 

$7.536 billion and a projected pre-tax loss for the quarter of$8.942 biliion. 18 Thus, the projected 

pre-tax loss for the fourth quarter was in fact below Merrill's average adjusted pre-tax loss for 

IS The SAC alleges that Merrill's pre-tax loss in October 2008 was $7.5 billion. SAC'; 90. Merrill's 2006 
pre-tax profit exceeded $10 billion. Park Dec\. Ex. 8. at 71. 
16 Park Dec\. Ex 7 (emphasis added). This was obviously disappointing news, but on the same day as the 
email, SAC ~ 101, Merrill disclosed that the widely-reported tunnoil in the financial markets was adversely 
affecting its business. In its November 5 Form 10-Q Merrill publicly disclosed that "[tJurbulent market conditions 
in the short and medium-term will continue to have an adverse impact" on its businesses. Park Decl. Ex. 1. at 83 
(emphasis added). Nor was it surprising that October's results were disappointing. As the SAC itself states (quoting 
John Thain): "If you look at what actually happened in the fourth quarter, October was the worst month, which is 
not surprising. because it comes right after the Lehman bankruptcy." SAC ~ 258. This quote is the source of 
Plaintiffs' prior allegation that October was the worst month in Merrill's history. Opp. Br. at 10 (citing AC ~~ 88-
89). It is clear, in context, that Thain simply said October was the worst month in the fourth Quarter of2008. 
SAC ~ 90. 
17 Burlington Coat Factorv, 114 F.3d at 1427 (,The federal securities laws do not obligate companies to 
disclose their material forecasts .... 'Before management releases estimates to the public, it must ensure that the 
information is reasonably certain. lfit discloses the information before it is convinced of its certainty, management 
faces the prospect of liability.'" (internal citations omitted»; In re N. Telecom Ltd. Sec. Litig., 116 F. Supp. 2d 446. 
458-59 (S.D.N.Y. 2000). 
18 Park Dec\. Ex. 9. 
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the five prior quarters of $9.88 billion. 19 See supra p. 3. 

The SAC alleges the Bank next learned of increased Merrill losses on November 

16, citing an email that then-CFO Joe Price sent that day. See SAC ~ 112. Plaintiffs' description 

of that email is misleading. According to the SAC, the email states Merrill "'had a pretax loss of 

$10.942 billion'" for the fourth quarter. Id. In fact, the email, which was sent to several Bank 

employees, says that "QQny [the Bank's Chief Accounting Officer] has a pretax loss of $1 0.942" 

billion, "made up of [Merrill's] number," plus certain other adjustments that Cotty himself made 

to Merrill's forecast. Park Decl. Ex. 10 (emphasis added). The November 16 email also refers 

to an estimate or projection, sent earlier by the Bank's treasurer, Jeff Brown, which assumes 

"9BN pretax versus 1IBN." Id. ($9 billion representing the $8.942 billion projection in 

Merrill's November 12 Forecast, rounded upward.) Moreover, the very next line of the email 

notes that the group anticipated an additional" 1.6bn offset" related to an "fx tax item" which - if 

given effect - would have reduced after-tax losses by that amount. Thus, contrary to the picture 

the SAC tries to paint, the full text of the email from which it quotes (which the Court should 

consider on this motion2o) renects that Merrill was projecting losses of approximately $9 billion 

pre-tax for the quarter; the Bank's employees (Cotty and Brown) - based on their own 

speculation - were anticipating the risk of higher losses. Even disregarding the $1.6 billion 

offset, Cotty's and Brown's November 16 speculation that fourth quarter pre-tax losses might 

reach $10.9 billion was well within the range of Merrill's reported pre-tax losses over the prior 

five quarters (i.e., from $3.3 billion to $14.9 billion), see supra p. 3, and not a departure - much 

less a "fundamental departure" - from that range. 

19 The November 12 Forecast predicted after-tax losses for the fourth quarter of $5.4 billion, SAC ~ 102, on 
par with the prior five quarter after-tax loss avera2.e of $4.8 billion on an unadjusted basis. See supra n.8. 
20 Under Rule 12(b)(6). the full text - not a misleading characterization - ofa source document should be 
considered. See Malin v. XL Capital Ltd., 499 F. Supp. 2d 117. 131 (D. Conn. 2007) ("Courts have routinely held 
that when a complaint quotes documents only in part and omits critical pOJ1ions of the documents, it is permissible 
for the court ruling on a motion to dismiss to consider the full texts of the quoted documents."); Plumbers' Union 
Local No. 12 Pension Fund v. Swiss Reins. Co., No. 08 Civ. 1958,2010 WL 3860397, at *2 (S.D.N.Y. Oct. 4, 
2010). See also supra nn.1 0-11. 
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The SAC also alleges that, in November, the Bank learned that Merrill would be 

taking a $2.2 billion goodwill impairment charge. Sec SAC ~ 93. As explained below, see infra 

pp. 11-13, that potential charge did not relate to losses Merrill's businesses suffered in the fourth 

quarter and, under the applicable SEC rules, was not required to be disclosed until the end of that 

quarter (as it ultimately was). Park Decl. Ex. 11, at 20. Moreover, the Bank's shareholders were 

told in the Proxy that, under the applicable accounting rules, all of Merrill's pre-Merger goodwill 

would be written off when the Merger closed. Park Decl. Ex. 6, at 39, 46. 

December 1 to December 5. The SAC alleges that the Bank next became aware 

of "updated loss figures" on December 1. SAC ~ 120. The document the SAC alleges the Bank 

received on that date is revealing, but for reasons other than those Plaintiffs assert: it shows both 

that Merrill's projected results for November and December were better than its actual results for 

October and that there remained extraordinary uncertainty about what the quarter's overall 

results would be. 

Although the SAC alleges that on December 1, Cotty sent Price an email 

reporting that "Merrill's October and November losses now totaled approximately $12.7 billion 

pre-tax," SAC ~ 120, the email says no such thing. Instead, it reported that while Merrill was 

"still not done with [the] November close," Merrill's "prelim" (i.e., preliminary) losses for the 

month of November were $3.458 billion and an additional $700 million in so-called OTTr losses 

were expected?) Park Decl. Ex. 12. Cotty then speculated that Merrill might incur another $1 

billion in credit valuation adjustments in November, which Cotty's email characterized as both a 

"place holder" and a "WAG" (Cotty's shorthand for "wild-ass guess"). Id. Only by adding these 

November preliminary numbers, including Cotty's "place holder/WAG," to Merrill's October 

actual results can Plaintiffs derive the $12.7 billion pre-tax loss referenced in SAC ~ 120. It is 

thus clear from the face of the email that the Bank Defendants did not learn on December 1 that 

21 OTTI. an acronym for "other than temporary impairment," referred to losses expected to be incurred on 
certain mortgage-backed securities held by Merrill's bank subsidiary that had not yet been recorded on the 
company's profit and loss statement. See Park Decl. Ex. 11. at 70,96. 
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Merrill's "October and November losses now totaled approximately $12.7 billion pre-tIDc" And, 

even if the law imposed some sort of duty to disclose preliminary numbers and "wild-ass 

guesses," which it does not (see supra n.17), $12.7 billion in pre-tax loss did not represent a 

"fundamental change" for Merrill; indeed, it was still within the range of Merrill's reported 

losses over its five prior quarters. See supra p. 3. 

Plaintiffs allege that on the evening of December 3, the Bank received the final 

Merrill forecast prior to the December 5 vote (the "December 3 Forecast"). SAC ~ 125; Park 

Dec!. Ex. 13. Plaintiffs allege that this report "set forth Merrill's November losses at more than 

$4.9 billion" and "stated that Merrill's total fourth quarter losses would exceed $14 billion [pre

tax], or approximately $9 billion after taxes." SAC ~ 125. Again, the quoted document refutes 

Plaintiffs' allegation. The only actual loss number reflected in the December 3 Forecast was the 

October loss of $7.536 billion; the document repeatedly refers to the November and December 

numbers as an "estimate" and "Forecast" respectively. Park Decl. Ex. 13. Moreover. this 

document makes clear that the November and December estimated losses include $3 billion in 

what are stated as '"TBD" - to be determined - "marks" in November ($2 billion) and December 

($1 billion).22 

Thus, as with the November 12 Forecast, the only actual loss numbers for Merrill 

set forth in the revised December 3 Forecast \vere those from October; the November and 

December numbers remained estimates and predictions, which included Cotty's speCUlation 

about potential losses in those two months that were not yet reflected in Merrill's books. But 

even including its estimates, predictions and "wild-ass guesses," the revised December 3 forecast 

Contrary to Plaintiffs' allegation that Cotty testified that he infonned the Bank's senior management on 
December 3 that Merrill's November losses "would be billions of dollars more than reflected in current forecasts," 
SAC 'i[124 (emphasis added). Cotty testified that he could "see where [the loss] could go another $2 billion, so $3 
billion in total pretax." Park Decl. Ex. 14. at 61 (emphasis added). Cotty also testified that there was "not a lot of 
scientific work" put into this number, that it was "clearly a []wag number without a lot of thought into it ... not a lot 
of empirical data," and that he believed he was being "pessimistic" in suggesting the additional losses. Id. at 62-63. 
See supra nn.l 0-11. 20 (on motion to dismiss. it is appropriate to review complaint citations to transcripts for 
context and completeness). 
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of$14.043 billion in pre-tax losses remained within the range of quarterly pre-tax losses Merrill 

had disclosed over the five preceding quarters. See supra p. 3. 

After December 5. The Merger vote took place on December 5. In finding a 

duty to disclose Merrill's fourth quarter results, this Court looked exclusively to Section 14(a) 

and Rule 14a-9, and caselaw discussing them, see August 27 Order at 58-60, and held that they 

impose no disclosure duty after the relevant vote has occurred. rd. at 32-33. 

Goodwill. The SAC repeatedly inflates its portrayal of Merrill's interim fourth 

quarter losses by contending that a $2 billion goodwill impairment charge should have been 

taken by Merrill (and disclosed by the Bank) at some time in November. The applicable 

accounting rules, the documents on which the SAC founds its allegations, and the Proxy itself 

dispel this contention. 

Goodwill is an intangible asset an acquiring company books when the fair value 

of the consideration it pays for a business is greater than the fair value of the acquired net assets. 

Financial Accounting Standards Board, Statement of Financial Accounting Standards No. 141 

(Dec. 2007) ("F AS 141") ~ 34. A company with goodwill on its books must perform an annual 

test to see if that asset has become "impaired." Financial Accounting Standards Board, 

Statement of Financial Accounting Standards No. 142 (June 2001) ("FAS 142") ~ 18. The 

goodwill impairment test compares the fair value of each of a company's business units (called 

"reporting units") with its carrying amount (1..&, the value as recorded on the company's books). 

rd. ~ 19. When the fair value is less than the carrying amount, the reporting unit's goodwill may 

be impaired (as determined by a further test). rd. ~~ 19-20. If the fair value is greater than the 

carrying amount (even by a tiny number), no impaim1ent charge is taken. 

The purchase accounting rules applicable to corporate mergers require an 

acquiring corporation to \vrite down all of the goodwill on the acquired corporation's books upon 

closing of a merger. See F AS 141 ~~ 3(j), 3(k), 12. For this reason, the Proxy disclosed that all 

of Merrill's $4.616 billion goodwill would be wTitten off upon the closing of the Merger. See 
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Park Dec!. Ex. 6, at 39, 46. Accordingly, the Bank's shareholders were informed that any 

goodwill impairment charge that might be taken by Merrill in the fourth quarter of2008 was 

irrelevant because post-Merger, Merrill would no longer carry any of its pre-Merger goodwill on 

its books. 

The SAC nevertheless focuses on a goodwill impairment charge ultimately taken 

by Merrill at the end of the fourth quarter. Investors were warned that such a charge was 

possible. On November 5, 2008, Merrill disclosed in its Form 10-Q that it had performed its 

annual impairment analysis "at the end of the third quarter of2008," which "did not result in an 

impairment charge," Park Dec!. Ex. 1, at 87, but "given the continued challenging conditions in 

the financial markets and the related impact on the market value of financial institutions," it 

would "perform an interim impairment test for goodwill in the fourth quarter of 2008, which 

could result in an impairment charge." rd. Merrill did perform an interim test in the fourth 

quarter; as a result, it recognized a ';non-cash impairment charge of $2.3 billion" in its 2008 

Fonn 10-K filed on February 24, 2009. Park Dec!. Ex. 11, at 111. 

The documents on which Plaintiffs rely refute the idea that the impairment charge 

reflected anything about Merrill's fourth quarter performance. Relative to its carrying value, a 

reporting unit's fair value may steadily decrease for years, or it may dramatically decrease in a 

single quarter. Under the accounting rules, however, it is only where the reporting unit's fair 

value reaches the tipping point, and falls below fair value, that a goodwill impairment charge 

must be taken. The SAC masks what drove the fair value analysis in this instance. The SAC 

describes a November 20 email from David Moser. Merrill's Director of Accounting Policy 

(who Plaintiffs mistakenly refer to as Merrill's CAO), as stating that "we will be taking a 

significant write off of the goodwill ... approximately $2.2 billion." SAC ~ 93 (quotation marks 

omitted). The SAC omits from the quotation of Moser's explanation why the charge would be 
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taken: it was "due to the significant decrease in [the Bank's] stock price.'.23 Park Decl. Ex. IS?4 

In fact, mark-downs to the value of Merrill's assets in the fourth quarter made a goodwill 

impairment charge less likely. Mark-to-market losses reduce an asset's "carrying anlOunt" and 

hence the "carrying amount" for its reporting unit. Because goodwill is only impaired when the 

"fair value" of a reporting unit falls below its "carrying amount," a drop in the "carrying 

amount" actually reduces the chance that a goodwill impaimlent will need to be taken. Thus, 

Merrill's goodwill impairment charge was taken in spite of the mark-to-market losses it 

sustained in the fourth quarter, rather than because of them. 

ARGUMENT 

I. THE FAILURE TO MAKE ADDITIONAL DISCLOSURE OF MERRILL'S 
FINANCIAL CONDITION PRIOR TO THE SHAREHOLDER VOTE DOES 
NOT STATE A SECTION lO(B) CLAIM 

A. The Legal Standard 

The Court has previously stated that the standards for stating a claim under 

23 In the fourth quarter, the fair value of Merrill's reporting units was a function of the Bank's market 
capitalization because MeITill shareholders were to receive Bank stock under the Merger Agreement. See Park 
Decl. Ex. 11, at III. Thus, as the Bank's share price fell precipitously during the fourth quarter, it resulted in a 
decline in the fair value calculation for Merrill's reporting units. making it more likely that the fair value of each 
reporting unit would fall below its carrying amount. 

PlaintitTs allege that the goodwill charge was driven by the complete failure of Merrill's 2006 acquisition 
of First Franklin Financial Corporation. SAC 'iJ 93 (quotation marks omitted). The sole basis for this allegation is an 
unsupported assertion made in a letter from the New York Attorney General, i!L which under Rule 12(f) has no 
place in the SAC in the Hrst place. See e.g., Footbridge Ltd. Trust v. Countrywide Home Loans, Inc., No. 09 Civ. 
4050,2010 WL 3790810, at ·5 (S.D.N.Y. Sept. 28, 2010)(Castel. J.) (striking "allegations based on pleadings and 
settlements in other cases and government investigations" as immaterial under Rule 12(f). The SAC's allegation is 
also inconsistent with applicable accounting rules. First Franklin was not a Merrill "reporting unit"; as Merrill 
disclosed, the "reporting units" it analyzed for purposes of the goodwill impainnent test were FICC (fixed income), 
Equity Markets, Investment Banking, and GWM (wealth management). See Park Decl. Ex. II, at 110. In any 
event. Merrill previously reported that it had already ceased operating any of the subprime mortgage origination 
businesses associated with the First Franklin acquisition long before the fourth quarter had even begun. Park Decl. 
Ex. 3, at 74. 
24 The SAC does not allege that Merrilrs goodwill impairment charge was actually taken at any point prior to 
the shareholder vote. Instead. it alleges that, in November 2008, Moser advised Price and Cotty that Merrill "would 
take" a goodwill write down of approximately $2 billion during the fourth quarter. SAC ~ 110; see also id. 'iJ 93. 
But in the same testimony cited by the SAC, id. 'iJ'iJ 93, 110, Moser said that that while he told Price and Cotty in 
November about the potential for such a goodwill impairment charge in the fourth quarter, Park Decl. Ex. 16, at 16, 
"at that point in time [they] weren't done with [their] analysis and it wasn't a fact there was going to be a good-will 
impairment charge" at all. Id. at 39. 
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Section 1 O(b) are different from, and more stringent than, those for stating a claim under Section 

14(a). The Court held that Plaintiffs stated a Section l4(a) claim where the AC alleged that, due 

to the Bank Defendants' negligence, the Proxy did not "'fully and fairly furnish[] all the 

objective material facts' to allow a reasonably prudent investor 'to make an informed investment 

decision. '" August 27 Order at 31 (quoting Mendell v. Greenberg, 927 F.2d 667, 674 (2d Cir. 

1990)). By contrast, "[a]n action brought under Section 1 O(b) ultimately requires a plaintiff to 

prove (1) a material misrepresentation or omission; (2) scienter; (3) a connection between the 

misrepresentation or omission and the purchase or sale ofa security; (4) reliance; (5) economic 

loss; and (6) loss causation." Id. at 29-30. 

Rule 9(b) and the PSLRA require a complaint to specify each misleading 

statement, set forth the facts on which a belief that a statement is misleading was formed, and 

state with particularity facts giving rise to a strong inference that the defendant acted with the 

required state of mind. Id. at 23-24. Where, as here, a plaintiff has obtained substantial 

discovery, its pleading must satisfy a standard of even "greater precision" than the ordinary 

heightened pleading requirements of Rule 9(b). 25 

The PSLRA '''unequivocally raise[ d] the bar for pleading scienter.'" August 27 

Order at 84 (quoting Tellabs. Inc. v. Makar Issues & Rights, Ltd., 551 U.S. 308, 321 (2007)). 

Courts must consider "'whether all of the facts alleged, taken collectively, give rise to a strong 

inference of scienter, not whether any individual allegation, scrutinized in isolation, meets that 

standard,'" id. (quoting Tellabs, 551 U.S. at 322-23) (emphasis in original)), and "also 'must take 

into account plausible opposing inferences. '" Id. at 84-85 (quoting Tellabs, 551 U.S. at 323). 

The inference of scienter '''must be more than merely "reasonable" or "permissible."'" Id. at 85 

(quoting Tellabs, 551 U.S. at 324). This "inherently comparative" inquiry requires that "the 

inference of scienter" be "cogent and at least as compelling as any opposing inference one could 

25 See Billard v. Rockwell Int'I Corp .. 683 F.2d 51, 57 (2d Cir. 1982): United States v. New York City Health 
& Hosp. Corp .. No. 95 Civ. 7649. 2000 WL 1610802. at "2 (S.D.N.Y. Oct. 27. 2000). 
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draw from the facts alleged." Tellabs, 551 U.S. at 324; see also August 27 Order at 84-85. 

B. The SAC Fails To Plead Scienter 

To plead scienter, Plaintiffs must allege facts (1) showing that Defendants "had 

the motive and opportunity to commit fraud" or (2) constituting strong circumstantial evidence 

of "conscious misbehavior or recklessness." ECA & Local 134 IBEW Joint Pension Tmst of 

Chicago v. JP Morgan Chase Co., 553 F.3d 187, 198 (2d Cir. 2009); see also August 27 Order at 

85. Plaintiffs do not adequately allege either.26 

1. No Motive To Conceal Merrill's Financial Condition 

To create a strong inference of scienter based on motive, Plaintiffs must allege 

facts demonstrating that the Bank Defendants "benefited in some concrete and personal way 

from the purported fraud," ECA, 553 F.3d at 198 (quotation marks omitted), such as '''when 

corporate insiders allegedly make a misrepresentation in order to sell their shares at a profit. '" 

August 27 Order at 85 (quoting ECA, 553 F.3d at 198). Motives that are common to corporate 

insiders, such as "the desire to maintain a high credit rating[,] ... sustain the appearance of 

corporate protitability or the success of an investment, or the desire to maintain a high stock 

price in order to increase executive compensation," are insufficient. South Cherry Street, LLC v. 

Hennessee Group LLC, 573 F.3d 98, 109 (2d CiT. 2009); see also August 27 Order at 85. 

The Court previously held that Plaintiffs had failed to "adequately and plausibly 

explain why a defendant would be motivated to accurately disclose a 'turbulent' and 

'tumultuous' economic forecast for the quarter yet recklessly or intentionally conceal the dire 

reality as the quarter unfolded." August 27 Order at 95. The SAC still fails to answer that 

fundamental question. Plaintiffs' new allegations fail to give rise to a "cogent," let alone 

"compelling," inference that the Bank Defendants had a fraudulent motive in failing to disclose 

Merrill's interim losses. 

26 Plaintiffs do not even attempt to plead that the Bank or its management acted with scienter in not making 
an interim disclosure of the Bank's fourth quarter loss. See SAC';~ 240-68. Accordingly. Plaintiffs' Section 10(b) 
claims based on this alleged omission should independently be dismissed. 
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Plaintiffs' new scienter theory is internally inconsistent, at war with the 

allegations the SAC makes. As its foundation, the SAC alleges that Defendants Lewis and Price 

- "realizing that such disclosure would likely cause shareholders to vote against the merger," 

SAC ~ 10 - intentionally concealed from shareholders information about Merrill's interim fOUI1h 

quarter losses. See id. -;;~ 113,241-42,257. But Plaintiffs simultaneously allege that: 

• Price (and another senior Bank executive) were so concerned about the 
"impact that Merrill's losses would have on the combined company" that, 
even prior to the shareholder vote, they "discussed terminating the merger by 
invoking the 'material adverse effect' [(or "MAC")] clause in the merger 
agreement," id. ~ 7; see also id. ~~ 118-119,229,237,242,260,336; 

• the Bank Defendants decided to consult the Bank's General Counsel 
(Mayopoulos) about the magnitude of the losses - both for advice on 
disclosure and on whether there had been a MAC. Id. ~ 242. Although 
understating Merrill's interim losses would have been inimical to the utility of 
both inquiries, the SAC nevertheless alleges that the Bank Defendants elected 
to "affirmatively mislead" the General Counsel by doing so, id. ~ 10; see also 
id. ~~ 115, 127-28,264-65; 

• Mayopoulos's "initial assessment" was that disclosure of the interim losses 
was required, but later changed his opinion out of concern that shareholders 
might reject the Merger and then adhered to the view that no disclosure was 
required even after learning on December 1 that his colleagues were 
considering invoking the MAC clause because Merrill's losses had grown so 
great, see id. ~~ 109, 113-14, 119,242; and 

• after shareholder approval was obtained, Defendants Price and Lewis 
approached the federal government and stated that the Merger should be 
terminated because a MAC had occurred, see id. ~~ 12, 144-52. 

Plaintiffs' scienter theory does not answer - or even purport to answer - the 

Court's question "why a defendant would be motivated to accurately disclose a 'turbulent' and 

'tumultuous' economic forecast for the quarter yet recklessly or intentionally conceal the dire 

reality as the quarter unfolded." August 27 Order at 95. If, as Plaintiffs hypothesize, the Bank 

Defendants were so motivated to ensure shareholders approved the Merger that they would 

intentionally or recklessly lie to those shareholders, it would make no sense that they would issue 

a "Joint Proxy and ... 10-Q filings for the third quarter of 2008 [that as the Court put it] minced 

16 



Case 1:09-md-02058-PKC   Document 371    Filed 11/29/10   Page 26 of 30

no words about the challenging economic climate and the likelihood that Merrill would continue 

to incur losses in the near and medium tenn." Id. at 56. There are also no allegations that would 

support a motive to mislead at the time that the Proxy was filed on November 3. 

Plaintiffs attempt to till this hole by alleging that the adverse information about 

Merrill's actual October results and projections for the remainder of the fourth quarter, which the 

Bank Defendants received after the Proxy was filed on November 3, made them concerned that 

the Bank's shareholders would vote down the Merger. Yet, Plaintiffs allege no reason why the 

Bank Defendants would have been concerned about shareholders voting against the Merger or 

would want to deprive shareholders of the opportunity to block the Merger if shareholders 

detennined that voting against it was in their best interests.27 If shareholders would have rejected 

the Merger because completing it was not in the Bank's best interests, it would not have been in 

the Bank Defendants' best interests to complete the Merger either: as a group, the Bank's 

directors held shares valued at approximately $1 billion as of September 15, 2008?8 Their 

interests were thus aligned with those of the Bank, "suggest[ing] the absence of any nefarious 

motives." In re Sec. Capital Assurance, Ltd. Sec. Litig., No. 07 Civ. 11086,2010 WL 1372688, 

at *24 (S.D.N.Y. Mar. 31,2010) (quotation marks omitted).29 Also, each ofthe Bank 

Defendants would continue to be a member of management after the Merger closed; they would 

have had no interest in the Bank proceeding with a transaction that allegedly would bankrupt the 

27 Plaintiffs cite only quotations that at the time Lewis signed the Merger Agreement, he thought it was a 
good deal for the Bank. See SAC ~~ 5.63-64. None of Plaintiffs' allegations support the notion that Lewis had any 
interest in consummating a transaction that was not in the Bank's shareholders' best interests or in his own financial 
best interests. 

28 These approximate valuations are based on the number of shares of Bank common stock held by the Board 
(37.886.884), including Lewis (4,477,194), as of December 31.2007. see Park Decl. Ex. 17, at 18, and the closing 
price of the Bank's common stock as of September 15.2008 ($26.55), see Park Dec!. Ex. 18. The members of the 
Board and Lewis continued to hold similar numbers of shares through the consummation of the Merger. See Park 
Decl. Ex. 19, at 18. 

29 See also Cole v. Health Mgmt. Assoc., No. 07 Civ. 484. 2009 WL 2713178, at *9 (M.D. Fla. July 17, 
2009): Kalnit v. Eichler, 99 F. Supp. 2d 327,336-37 (S.D.N.Y. 2000) (HKalnit r') (noting the "fundamental flaw in 
plaintiffs theory of scienter" that "the interests of [the defendant] and its shareholders were aligned rather than 
adverse"). affd, 264 F.3d 131 (2d Cir. 2001). 
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combined enterprise. nor would there be any personal benefit to them from delaying "the day of 

reckoning." Shields v. Citytrust Bancorp, Inc., 25 F.3d 1124, 1130 (2d Cir. 1994). 

Plaintiffs' very allegations refute the notion that the Bank Defendants had a 

motive to conceal information for fear the Bank shareholders would reject the Merger. Plaintiffs 

allege that Price consulted with Mayopoulos prior to the shareholder vote to see both if 

additional disclosure was required and whether the Bank had grounds to try to terminate the 

Merger Agreement by declaring a MAC. See, e.g., SAC ~ 242. Consultation with counsel is the 

very antithesis of scienter.3o If Price had wanted to hide Merrill's fourth quarter losses, he would 

have steered clear of Mayopoulos, rather than consulting him about disclosure the "same day" he 

obtained the November 12 Forecast. SAC '1103. Similarly, if the Bank Defendants becan1e so 

concerned about Merrill's losses prior to the December 5 shareholder vote that they discussed 

terminating the Merger Agreement, see, e.g., id. ~~ 7,118-19, it makes no sense that they would 

have deliberately concealed those losses from the Bank's shareholders or its counsel. To the 

contrary, if the Bank Defendants believed that Merrill's interim losses were material and that 

they were required to disclose them, they would have had a strong financial incentive to do so 

prior to December 5 in the hope that the Bank's shareholders would reject the Merger, thereby 

making it unnecessary for the Bank Defendants to declare a MAC. See Park Decl. Ex. 6, at A-

40. 

Once the Bank shareholders approved the share issuance, the Bank was left with 

limited options.3
) As a practical matter, it could only terminate the Merger then by successfully 

invoking the MAC. See id. at A-13-14, A-40-42. But notwithstanding Merrill's interim losses, 

30 See Buy This. Inc. v. MCI Worldcom COIDIDc·ns. Inc .. 209 F. Stipp. 2d 334. 343 (S.D.N.Y. 2002) 
C"[R]eIiance on counsel can ... defeat the scienter element of a fraud claim."); SEC v. Caserta, 75 F. Supp. 2d 79, 
94 (E.D.N.Y. 1999) (""Good faith reliance on the advice of an accountant or an attorney has been recognized as a 
viable defense to scienter in securities fraud cases."). 
31 Section 8.1 of the Merger Agreement set out how it could be terminated. Absent mutual consent or the 
failure to obtain any necessary regulatory approvals or to deliver a tax opinion. after the December 5 vote the only 
remaining basis for terminating the Merger Agreement was successfully declaring a MAC. See Park Decl. Ex. 6. at 
A-13-14. A-41-42. 
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under governing Delaware law the Bank would have faced "a heavy burden" by asserting a 

MAC. See Hexion Specialty Chems .. Inc. v. Huntsman Corp., 965 A.2d 715, 738 (Del. Ch. 

2008) (citing In re IBP, Inc. S'holders Litig., 789 A.2d 14,67 (Del. Ch. 2001».32 Indeed, 

"[m]any commentators have noted that Delaware courts have never found a [MAC] to have 

occurred in the context of a merger agreement." rd. (emphasis added). And, if the Bank refused 

to close based on an erroneous declaration of a MAC - thereby knowingly breaching its 

obligation to close - it would have faced potentially ruinous damages.33 

In short, had the Bank or its officers been concerned about the "impact that 

Merrill's losses would have on the combined company" such that they "discussed terminating 

the merger by invoking the 'material adverse effect' clause in the merger agreement," SAC '17, 

the last thing that they would have done was conceal that information from shareholders prior to 

the vote. It simply makes no sense to allege (as Plaintiffs do) that the Bank Defendants willfully 

suppressed information that they believed they were required to disclose with the intention of 

then, or later, asserting a MAC claim, when they had available to them before the vote the far 

less risky route of disclosing the allegedly material facts to the Bank's voting shareholders - the 

Section 14(a) class - who had the pO\ver simply to vote the deal down.34 The opposing 

32 To meet the burden of showing that a MAC has occurred, a buyer must point to the "'occurrence of 
unknown events that substantially threaten the overall earnings potential of the target in a durationally-significant 
manner." IBP, 789 A.2d at 68. "A short-term hiccup in earnings [does] not suffice: rather the [MAC] should be 
material when viewed from the longer-term perspective ofa reasonable acquiror." Id. Moreover, changes in 
"'general business, economic or market conditions" were excluded from the Merger Agreement's definition of a 
MAC except to the extent that the Bank could show that the effects of such changes at Merrill were 
"disproportionately adverse to the financial condition" ofMerriII as compared to other companies in the financial 
industry. See Park Decl. Ex. 6. at A-13-14. 

33 See Hexion, 965 A.2d at 757-58 (holding party which unsuccessfully invoked a material adverse effect 
clause to be liable for "any damages which were proximately caused by [the] knowing and intentional breach [or the 
merger agreement]"): see also Park Decl. Ex. 6, at A-42. 

34 See Kalnit v. Eichner, 264 F.3d 131, 140-41 (2d Cir. 2001) ("Kalnit II'") (where allegations "defTy] 
economic reason ... [they do] not yield a reasonable inference of fraudulent intent"" (internal citation omitted)); 
Shields, 25 F.3d at 1130 (citing Atl. Gypsum Co. v. Lloyds Int'I Corn .. 753 F. Supp. 505, 514 (S.D.N.Y. 1990) 
(""Plaintiffs' view of the facts defies economic reason, and therefore does not yield a reasonable inference of 
fraudulent intent."); In re GeoPharma. Inc. Sec. Litig., 411 F. Supp. 2d 434, 446 & n.83 (S.D.N.Y. 2006) (noting 
that courts "often refuse to infer scienter, even on a recklessness theory. when confronted with illogical allegations") 
(citing cases). 
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inferences of non-fraudulent intent - that the Bank Defendants did not disclose Merrill's interim 

losses because they believed they had no duty to do so, that the losses were not material in light 

of the mix of information already available to the Bank's shareholders, or both - are "cogent" 

and more "compelling" than any inference of scienter.35 

Plaintiffs further suggest that the Bank Defendants were motivated to conceal 

Merrill's financial condition for fear that if they disclosed it and the transaction failed, they 

would lose their jobs. See SAC ~~ 14, 155,252. But that suggestion only highlights the 

tenuousness of the SAC's claims. The only allegation Plaintiffs make in support of this 

contention is that, on December 21, 2008 (more than two weeks after the vote), in response to the 

Bank's statement that "it had grounds to invoke the MAC and was 'strongly considering' doing 

so," id. ~ 144, Treasury Secretary Paulson "told Lewis that, if Lewis invoked the MAC, Lewis, 

BoA's senior management, and BoA's Board of Directors ... would be terminated," id. ~ 3; see 

also id. ~~ 144, 154. There is no allegation that - before the shareholder vote - any regulator 

suggested that management or the Board could lose their jobs if they terminated the transaction. 

And, to the extent that Plaintiffs mean to suggest that the Bank Defendants would have been 

concerned that the shareholders would have forced them out of their jobs if the Merger 

transaction failed, the more logical inference - and the only one for which there is any support -

is that the Bank Defendants' concern about fulfilling their responsibilities is what led them to 

consider terminating the Merger in mid-December (and taking the appropriate steps to do so if 

they ultimately concluded closing the Merger was not in the best interests of the shareholders).36 

Indeed, that is precisely what the Bank Defendants did in mid-December 2008. See id. ~ 144. 

Finally, even if (counterfactually) the nondisclosure of Merrill's financial 

35 See Shields, 25 F.3d at 1130: In re JP Morgan Chase Sec. Litig., 363 F. Supp. 2d 595, 621-22 (S.D.N.Y. 
2005) (finding no scienter where "plaintiffs fail to allege facts explaining why, ifit was aware of Enron's problems. 
[defendant] would have continued to lend Enron billions of dollars"). 

36 See Tellabs, 551 U.S. at 324 (the inference of scienter must be "at least as compelling as any opposing 
inference"). 
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condition was motivated by a desire to permit the Merger to c1ose,37 or to retain their jobs, such 

motives would represent the sort long rejected as "common to corporate officers.,,38 August 27 

Order at 85. Plaintiffs at no point allege the necessary "concrete and personal" benefit that the 

Bank Defendants stood to obtain by consummating the Merger,39 and are thus left with 

insufficient generalized allegations of a desire to accomplish a corporation transaction.40 

2. No Conscious Misbehavior Or Recklessness By Ignoring A Clear Duty 
To Disclose 

In the alternative, to establish scienter Plaintiffs must allege facts showing 

'" strong circumstantial evidence of conscious misbehavior or recklessness.'" August 27 Order at 

85 (quoting ATSI, 493 F.3d at 99). '''[T]he strength of the circumstantial allegations must be 

correspondingly greater' [because, as here] no motive" to mislead is adequately alleged. Id. at 

85 (quoting ECA, 553 F.3d at 198-99). Plaintiffs "must allege, 'at the least, conduct which is 

highly unreasonable and which represents an extreme departure from the standards of ordinary 

care to the extent that the danger was either known to the defendant or so obvious that the 

37 For the proposition that the Bank Defendants were motivated to conceal Merrill's losses to complete the 
Merger, Plaintiffs cite Mayopoulos's testimony that he "knew there was a possibility that shareholders would vote 
down the merger." SAC ~ 113. Plaintiffs also cite Mayopoulos'5 notes from November IS, 200S. which contain the 
notation: "What happens if neg. shh vote." Id. (emphasis omitted). However, these notes do not indicate that the 
Bank Defendants were motivated to conceal Merrill's fmancial condition out offear that disclosure would cause a 
negative vote - rather, and as Mayopoulos testified, in the same discussion previously cited by Plaintiffs, see id., this 
phrase merely represents Mayopoulos's reminder to himself to see what the Merger Agreement provided for in the 
event of a negative shareholder vote. See Park Decl. Ex. 20, at 75-76. Moreover. these notes do not reflect that 
either Price or Mayopoulos was concerned about a negative shareholder vote and, indeed, in the same testimony 
relied on by Plaintiffs, Mayopoulos said this was not an actual "concern," and that he did not recall ill!Y discussion at 
the November IS, 2008 meeting cited by Plaintiffs of whether a disclosure of Merrilrs losses could result in a 
negative shareholder vote. See id. at 76-77. 
38 See Kalnit 11,264 F.3d at 139 (noting that the Second Circuit has "rejected as insufficient plaintiffs' 
allegations that ... defendants concealed and misrepresented [a] corporation's financial condition ... in order to 
protect their executive positions and compensation"); In re AOL Time Warner. Inc. Sec. & ERISA Litig., 381 F. 
Supp. 2d 192. 218 (S.D.N. Y. 2004) (rejecting as insufficient for scienter allegations that executives were "motivated 
to keep their positions of power and access to corporate riches" (quotation marks omitted». 
39 ECA. 553 F.3d at 19S (quotation marks omitted). 
40 See, e.g., Rombach v. Chang, 355 F.3d 164, 177 (2d Cir. 2004) (where plaintiffs did not "allege that 
defendants engaged in [certain] transactions to secure personal gain," a motive to complete such transactions would 
only be "part ofthe officers' and directors' financial responsibilities to the Company" and insufficient to establish 
scienter (quotation marks omitted». 
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defendant must have been aware ofit.'" Id. at 94 (quoting Kalnit II. 264 F.3d at 142 (quotation 

marks omitted». Because Plaintiffs' fourth quarter losses claim is predicated upon an alleged 

omission, rather than a misstatement, the SAC must "'present facts indicating a clear duty to 

disclose.'" Id. (quoting Kalnit II, 264 F.3d at 144). 

The Court has already found that the AC did not "sufficiently allege how the 

failure to disclose the losses was 'highly unreasonable' and 'represent[ed] an extreme departure 

from the standards of ordinary care.'" Id. at 95 (emphasis and alteration in original) (quoting 

Kalnit 11,264 F.3d at 142). Yet, the SAC still does not identify when the Bank Defendants were 

under a "clear duty to disclose" or precisely what facts should have been disclosed at that time. 

The Proxy. The Proxy was tiled with the SEC on November 3 and disseminated 

to shareholders who were of record on October 10. SAC ~~ 1, 133. Plaintiffs do not allege any 

facts to support the conclusion that any of the Bank Defendants acted with scienter with respect 

to the Proxy or even that there was a false statement or actionable omission in the Proxy. As the 

Court found, "[t]he Joint Proxy and the lO-Q filings for the third quarter of2008 minced no 

words about the challenging economic climate and the likelihood that Merrill would continue to 

incur losses in the near and medium term." August 27 Order at 56. Plaintiffs do not allege that 

the '"indisputably grim" statements in the Proxy, id. at 59, or any others in it were false or 

misleading. 

Nor do Plaintiffs allege that the Bank Defendants had any information 

inconsistent with these dire warnings much less that, on or before November 3, they were aware 

of Merrill's October results. Plaintiffs have not alleged that the Bank Defendants "knew facts or 

had access to information" about the October results until well after the Proxy was filed. Dynex 

Capital, 531 F.3d at 194. And as the Second Circuit has repeatedly held, '" [w]here plaintiffs 

contend defendants had access to contrary facts, they must specifically identify the reports or 

statements containing this information. '" rd. at 196 (quoting Novak, 216 F.3d at 309). Plaintiffs 

allege only that "[a]t the time the Proxy was filed on November 3,2008, Merrill had sustained 
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more than $7.5 billion in losses," SAC" 226, not that any of the Bank Defendants were aware of 

the October losses on November 3 (much less October 31, the date of the Proxy). Although 

Plaintiffs continue to allege in a conclusory fashion that the Bank Defendants "learned about 

[Merrill's] losses when [Merrill] did," id. ~ 95 (citation omitted), the documents cited in the SAC 

make clear that not even Merrill knew the actual October results until after the Proxy was mailed 

and filed. The SAC alleges that the Bank Defendants first received information about the 

October results on November 5, two days after the Proxy 'vas filed, see id . .- 101, but this report 

(on its face) contained only incomplete "estimated October month financials," and stated that the 

"close" of the month's books was yet to come. Park Decl. Ex. 7 (emphasis added). Plaintiffs 

concede that the Bank Defendants did not receive a report "setting forth Merrill's actual [pre-tax] 

loss of$7.536 billion in October" until November 12, nine days after the filing of the Proxy.41 

SAC ~ 102. 

November 12 to November 20: The October Results. Unable to allege that the 

Bank Defendants made a statement in the Proxy knowing it was false at the time made, Plaintiffs 

allege, in essence, that the Bank Defendants acted with scienter in failing to correct and/or 

update the Proxy when they learned of Merrill's actual October results. There are numerous 

flaws in this argument. 

First, the Bank Defendants had "no clear duty to disclose" Merrill's interim 

fmancial results at all. There is no law whatsoever in the Fourth Circuit (where the Bank is 

headquartered) supporting a duty to disclose interim financial results; indeed, that Circuit has 

41 The SAC's allegations thus represent a striking departure from the untrue allegations the Court considered 
on the first motion to dismiss, from which it concluded that "at the time the Joint Proxy was filed on November 3, 
2008, the defendants were aware that Merrill already had incurred approximately $7 billion in losses in October 
2008," and that those losses were "the highest monthly loss in the company's history." August 27 Order at 58. The 
Court concluded from these allegations that "[b]y the time the Joint Proxy issued, the stormy forecast for the fourth 
quarter was not merely a projection: the storm had arrived. These losses were a known fact to company insiders, yet 
were not disclosed to BofA's shareholders." Id. Plaintiffs' new allegations - because they incorporate and rely 
upon the actual documents at issue - undermine this conclusion and establish that at the time the Proxy was filed the 
Bank Defendants did not know how bad October had been for Merrill. much less how bad the fourth quarter would 
turn out to be. 
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held that there is no such duty.42 Similarly, it is a bedrock principle in our Circuit that "a 

corporation is not required to disclose a fact merely because a reasonable investor would very 

much like to know that fact." In re Time Warner Inc. Sec. Litig., 9 F.3d 259, 267 (2d Cir. 1993); 

see also N. Telecom, 116 F. Supp. 2d at 459 ("The rule that there is no obligation to pre-

announce results has long been embraced by the courts."). "The securities laws create a system 

of periodic rather than continual disclosures," Higginbotham, 495 F.3d at 760, and "[e]xcept for 

specific periodic reporting requirements (primarily the requirements to file quarterly and annual 

reports), there is no general duty on the part of a company to provide the public with all material 

information." Burlington Coat Factory. 114 F.3d at 1432. 

The Court has already rejected Plaintiffs' allegations that any statements made by 

the Bank Defendants were false or misleading, see August 27 Order at 73-83, and the SAC has 

not added any new allegations that would alter this conclusion. PlaintitIs have also not identified 

an SEC regulation that specificallv requires disclosure of interim financial results in a merger 

proxy, and there is none.43 It was thus in no way clear that the Bank Defendants had a Section 

1 O(b) duty to disclose interim results.oM 

Second, the SAC does not allege that any Bank Defendant was ~ of a clear 

42 See Walker v. Action Indus., Inc., 802 F.2d 703. 707-10 (4th Cir. 1986) (in offering documents for tender 
offer. no duty to disclose internal "actual orders and sales" data for fiscal year to date). 
43 Even under Section 14(a). an omission is actionable only if"either the SEC regulations specificallv require 
disclosure of the omitted information in a proxy statement." or "the omission makes other statements in the proxy 
statement false or misleading." Resnik v. Swartz, 303 F.3d 147, 15 I (2d Cir. 2002) (emphasis added). 
44 The existence of a "clear duty" is further clouded by the absence of a standard of what interim results need 
be disclosed. The only situation in which disclosure of interim results has been held to be required under the 
securities laws has been in the context of a public offering. See Shaw v. Digital Equip. Corp., 82 F.3d 1194, 1211 
(1st Cir. 1996). abrogated on other grounds by 15 U.S.C. § 78u-4(b)(2): see also In re Morgan Stanley Info Fund 
Sec. Litig., 592 F.3d 347, 360 n.8 (2d Cir. 2010) (distinguishing between what information must be disclosed in 
registration statements and what information must be disclosed in prospectuses and oral communications). But even 
in that context, interim results need only be disclosed where a company is aware oC'hard" interim figures (as 
opposed to "soft" estimates) that constitute an "extreme departure from publicly known trends and uncertainties." 
Shaw, 82 F.3d at 1211 (emphasis added). Even if this standard were adopted in this non-public offering context. 
MerriIrs October 2008 results did not constitute an "extreme departure" from publicly-known trends and 
uncertainties. To the contrary, it was a matter of public record that Merrill had been incurring multi-billion dollar 
losses over the prior five quarters. and the Proxy made clear that the "trend" was not improving. Moreover. the 
internal forecasts were within the range of losses Merrill had been reporting in prior quarters. See supra p. 3. 
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duty to disclose. Plaintiffs allege that: 

• Price initiated a discussion to receive advice from internal and external 
counsel regarding the Bank's disclosure obligations, SAC ~~Il 03-04, only to 
ignore it, id. ~ 114; 

• the Bank's General Counsel (Mayopoulos) correctly and on a considered basis 
gave advice that disclosure was required after considering the issue for 
approximately 24 hours, id. ~ 108, but then reversed himself, for no reason, 
after having continued to study the issue for more than a week, id. ~~ 114-16; 
and 

• the Bank's non-lawyer executives somehow were remiss for having followed 
counsel's final determination that disclosure was not required, rather than 
counsel's "initial" view that disclosure was warranted, id. ~~ 108, 117. 

These allegations defy common sense and are contradicted by the documents upon which they 

rely, none of which establish recklessness or knowledge of a clear duty. 

Plaintiffs admit that Price informed Mayopoulos of Merrill's losses the very day 

he received the November 12 Forecast reflecting the October losses and that he "ask[ed] the 

disclosure question." SAC ~~ 102-03. That Price consulted with counsel is powerful evidence 

that he was unaware of a clear duty to disclose. 

Plaintiffs concede that Mayopoulos immediately contacted outside counsel and 

bluntly described Merrill's losses: Wachtell was told that Merrill "had a terrible October" and 

that "ML lost $7B in October." Id. ~ 104 (quotation marks and emphasis omitted). Neither 

Mayopoulos nor Wachtell are alleged to have expressed a predisposition against disclosure. 

Indeed, before talking to Wachtell, Mayopoulos allegedly expressed the view that "a disclosure 

was likely warranted," id. ~ 103 (emphasis omitted), and "communicated to Wachtell ... [his] 

initial assessment ... that a disclosure was warranted," id. ~ 108 (quotation marks omitted). 

Although the SAC states that Wachtell's notes reflected that '''all agree must be some 

discl[osure]' of Merrill's losses beyond what was in the Proxy," id. ~ 109, Plaintiffs' use of 

quotation marks is telling: the quoted notes contain the phrase "all agree must be ~ disc!.," 

but do not state either that there must be disclosure of Merrill's "losses" or that there must be 
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disclosure "beyond what was in the Proxy." Park Dec!. Ex. 21 (emphasis in original). And this 

conjecture presented as fact is contradicted by the document from which the SAC quotes. The 

Wachtell notes state that that the group discussed whether to "write a trend discl[osure]" that, 

like the "MD+A" section of a Form 1 O-Q or 10-K, would include "not much" detail and would 

"refer to past trend of losses." Id. (emphasis in original). Plaintiffs do not allege that, at the time 

of this first conversation, the lawyers had focused on Merrill's and the Bank's Forms lO-Q or 

other disclosures - which made the very trend disclosures the notes contemplated.45 

Nor can (or does) the SAC allege that Price was told by any lawyer - inside or 

outside counsel- that there was a duty to disclose Merrill's losses;46 to the contrary, the SAC 

45 Plaintiffs admit that between November 12 and 20, Mayopoulos reviewed the Wall Street expectations for 
Merrill at the time. SAC ~ 107. and Merrill's performance for the prior five quarters, id. ~ 115. Plaintiffs tellingly 
omit that Mayopoulos also testified that during this time he reviewed the Proxy itself and the disclosure documents 
incorporated by reference therein, which included Merrill's prior statements about its future perfornlance, and that 
he consulted with another member of the Bank's in-house legal team. Park Dec!. Ex. 20. at 108. 
46 The SAC (~ 111) does allege in conspicuously awkward phrasing that, "Although it had been agreed that 
Price would inform Thain of BoA's decision to disclose Merrill's financial condition before the shareholder vote. 
Price did not infonn Thain that BoA's in-house and outside counsel had determined that a disclosure concerning 
Merrill's financial condition had to be made." What is telling about this allegation is that Plaintiffs do not, and 
cannot, directly allege that Price was told of the supposed duty to disclose. Rather, piling inference on top of 
inference. at most, they ask the Court to infer that Price was told of an alleged decision to disclose because
Plaintiffs speculate - the lawyers had reached a conclusion that additional disclosure was required. As discussed in 
text hereafter. see infra pp. 26-27, no such conclusion was ever reached. The far more plausible inferences, and the 
only ones that satisfy the PSLRA, are that the lawyers did not make a decision to disclose in their very first 
discussion on November 13, and thus there was nothing to disclose. or that nobody had told Price of this supposed 
"agreement.'· See [n re eSpeed, Inc. Sec. Litig., 457 F. Supp. 2d 266. 293 (S.D.N.Y. 2006) (declining to credit 
allegations based on confidential witnesses where "plaintiffs fail[ ed] to allege when. or by direct quote what," 
defendants were told); In re Aegon N.V. Sec. Litig .. No. 03 Civ. 0603, 2004 WL 1415973, at *8 (S.D.N.Y. June 23, 
2004) (noting that courts have rejected Section 10(b) claims where plaintiffs '''never allege[d] when and how, ifat 
all,'" defendants learned that the company's public statements were false (quoting Ruskin v. TIG Holdings, Inc., No. 
98 Civ. 1068. 1999 WL 756466, at *4 (S.D.N.Y. Sept. 24, 1999»); In re Bausch & Lomb, Inc. Sec. Litig., No. 0 I 
Civ. 6190. 2003 WL 2310 1782. at *24 (W.D.N.Y. Mar. 28, 2003) (rejecting as insufficient under the PSLRA 
plaintiffs' "vague and conclusory" allegations of fraud where they did "not allege what specific information was 
conveyed to [defendants], or how and when" it was conveyed to them). Further. Plaintiffs make the conclusory 
assertion that "as set forth, .. at [SAC] ~~ 10 I-III ... BoA' s in-house and outside counsel concluded that BoA 
needed to disclose these loss figures and informed Price of their conclusion," SAC ~ 264, but paragraphs 10 I to 110 
of the SAC contain no allegation that Price was informed of any such conclusion. That Plaintiffs cannot so allege
particularly after receiving so much discovery - is both revealing and fatal. See Iqbal, 129 S. Ct. at 1951 
(conclusory allegations should be disregarded): Bernstein v. Misk. 948 F. Supp. 228, 239 (E.D.N.Y. 1997) 
(dismissing claim based on "summary paragraphs" containing "conclusory language ... unsupported by facts in the 
body of the complaint''): Andrew Velez Con st.. Inc. v. Conso!. Edison Co. of New York, Inc., No. 09-12765, 2008 
WL 68746. at *3 (Bankr. S.D.N.Y. Jan. 4. 2008) (holding that where "sum and substance" allegations did not 
contain any "independent facts," but rather "inject [plaintiffs] own interpretation of the plain meaning of' facts 
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alleges that the first and only advice Price received from counsel was that disclosure was not 

required. SAC ~~ 114-15. Specifically, the SAC alleges that, on November 20, Mayopoulos 

advised Price and Wachtell that he had examined the Proxy and that no additional disclosure was 

needed. Id. According to Plaintiffs, Mayopoulos reasoned, in part, that "Merrill had suffered 

between $2 billion and $9.8 billion of after-tax losses in the last five quarters, and the $5 billion 

of after-tax losses which Mayopoulos had been told Merrill would report were within that 

range." Id. ~ 115. Plaintiffs do not allege that Wachtell disagreed with that advice or expressed 

any concern about Mayopoulos's conclusion, the strength of his reasoning, or the adequacy of 

the research underlying that conclusion.47 

Plaintiffs assert that Price and Mayopoulos failed to ask Wachtell "to opine as to 

BoA's disclosure responsibilities" or to furnish a formal "legal opinion,,,48 and cite to the 

testimony of Wachtell's Herlihy that Wachtell was "not disclosure counsel." SAC ~ 117. 

Putting aside Plaintiffs' selective quotation from Herlihy's testimony,49 the Bank did not have to 

stated elsewhere in the complaint. they are "conclusory allegations that will be disregarded by the Court for 
purposes of[a] motion to dismiss"). 
47 See Tellabs, 551 U.S. at 326 C[O]lIlissions and ambiguities count against inferring scienter." (quotation 
marks omitted». 
48 Plaintiffs also allege that one Wachtell partner "reviewed a formal memo previously prepared by the firm 
which concluded that, under Section 14(a). 'there was a duty' to disclose material facts arising after the issuance of a 
proxy." SAC ~ 105 (emphasis omitted). By "previously prepared" the SAC misleadingly implies that the Bank, 
anticipating a disclosure question, had commissioned one to guide the Merger. In fact, the memorandum was over 
nine years old, and Wachtell had prepared it in connection with a different transaction, Park Decl. Ex. 22. 
Moreover, the memorandum noted "[t]here is nothing in [the language of Section 14(a)] to support a duty to disclose 
late-breaking material events unless 'necessary to correct' a prior statement,"' and "[t]he case law likewise supports a 
duty to correct statements made misleading by subsequent events but does not appear to support a broader disclosure 
obligation." & at 2. In any event, because the SAC pointedly does not allege that this memo or its substance was 
shared with anyone at the Bank, its existence cannot support a strong inference of scienter on the part of the Bank 
Defendants. See Dynex Capital. 531 F.3d at 196 ('''[W]here plaintiffs contend defendants had access to contrary 
facts, they must specifically identify the reports or statements containing this information.'" (quoting Novak, 216 
F.3d at 309». 

49 In response to a question about the November 13 conference call. Wachtell partner Herlihy testified that: 
"My recollection is that the conclusion of the call was that more work was going to be done, and people at Bank of 
America were going to go back and look at disclosures made by Merrill and disclosures made by them. 1 think you 
should understand -I think irs relevant - that we were not disclosure counsel to Bank of America and never served 
as disclosure counsel to Bank of America. We never gave them advice on their filings and participated in their 
drafting and preparation and the like: they did that themselves. So they were going to go back and review all of this, 
and we were going to have a subsequent call." Park Decl. Ex. 23. at 23. 
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appoint its lawyers as "disclosure counsel" or request a fonnal legal opinion in order to be 

confident that they would speak up if they disagreed with the conclusion that had been reached. 5o 

Plaintiffs do not allege Wachtell expressed any view contrary to that of Mayopoulos or that there 

was any disagreement among counsel. In fact, on the very same page that Plaintiffs cite, Herlihy 

testified that he "agreed ... with the analysis, the logic and the conclusions that Mr. Mayopoulos 

set forth" as to why the Bank did not need to disclose its interim results. Park Decl. Ex. 23, at 

50. See supra n. 49. Moreover, it simply defies common sense that, had the Bank been 

uninterested in Wachtell's views, they would have included Wachtell in the November 20 

meeting on disclosure issues - and in connection with the Merger, including in the drafting of the 

Proxy, Wachtell was indisputably the Bank's counsel. See SAC ~ 249. 

Plaintiffs further suggest that Price both requested Mayopoulos's legal advice and 

simultaneously chose to mislead him. Yet the SAC does not allege any reason why Price would 

have been interested in misleading Mayopoulos. Price is not alleged to have had a particular 

interest in the outcome of Mayopoulos's analysis or any reason to want the Bank not to make 

disclosure. To the contrary, not only does the SAC allege that it was Price who asked 

Mayopoulos for the disclosure advice, it alleges that Price was also the one who asked 

Mayopoulos to consider whether there had been a MAC. See SAC ~~ 102, 118. Nor do 

Plaintiffs' factual allegations support an inference - let alone a "strong inference" - that Price 

was so detennined to see the Merger through that he intentionally misled Mayopoulos. The SAC 

alleges that by November 16, Price "knew that Merrill's losses for the fourth quarter would be at 

least $13 billion pre-tax, and $8.5 billon after-tax," id. ~ 112, and that Price failed to relay this 

50 See SEC v. Enter. Solutions. Inc., 142 F. Supp. 2d 561,576 (S.D.N.Y. 2001) (advice of counsel defense 
requires only that defendant "made complete disclosure to counsel," "sought advice as to the legality of his 
conduct," "received advice that his conduct was legal," and "relied on that advice in good faith" (citing Markowski 
v. SEC, 34 F.3d 99, 105 (2d Cir. 1994»): see also Take-Two Interactive Software Inc. Derivative Litig .. No. 06 Civ. 
5279,2009 WL 1066251, at *6-7 (S.D.N.Y. Apr. 21,2009) (holding that defendants established reasonable, good
faith reliance on competent independent counsel where they relied entirely on counsel to conduct internal 
investigation into option backdating and deferred to counsel as to methods of interviewing and reviewing 
documents). 
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infonnation to Mayopoulos, id. ~ 113. But on November 16 Price is not alleged to have known 

Mayopoulos's method of analysis. Although Plaintiffs seem to suggest that Price tailored the 

infonnation he provided to Mayopoulos to support a particular conclusion, the facts they allege 

do not support that inference. 

The very documents on which Plaintiffs rely also make clear that they have 

nothing to do with October losses actually incurred by Merrill - the only set of losses as to which 

there could be a claim of a duty to disclose, much less a clear duty to do so. Of the $13 billion 

figure about which Plaintiffs allege Price knew prior to November 20, $11 billion is based on the 

November 16 email that, as discussed above, did not reflect Merrill's actual losses to date but 

instead consisted of Merrill's then operating forecast of$9 billion in pretax losses for the qum1er, 

and Cotty's and Brown's conjecture that there might be another $2 billion oflosses to come. See 

supra n.44 (no duty to disclose "soft" information). The remaining $2 billion is from the 

potential accounting charge for goodwill impainnent. Merrill did not take that charge until the 

end of the fourth quarter: intra-quarter reporting of a goodwill impaim1ent is specifically made 

unnecessary under SEC rules. 51 Moreover, contending that Merrill should have disclosed a 

goodwill impairment on an interim basis is without justification because the impairment (I) 

could have no effect on the Bank's shareholders; (2) did not indicate anything about the 

perfonnance of Merrill's businesses in the fourth quarter; and (3) was only a "potential" charge 

for the end of the quarter for which the required analysis was not yet completed. See supra pp. 

11-13. 

51 Disclosure of any asset impairment (including goodwill impairment) is required on Form 8-K where a 
registrant "concludes that a material charge for impairment to one or more of its assets" (including goodwill) is 
required. Park Decl. Ex. 24, at 10. However, the Form 8-K instructions provide that this rule does not apply "if
as here - ·'the conclusion is made in connection with the preparation. review or audit of financial statements required 
to be included in the next periodic report due to be filed under the Exchange Act, the periodic report is filed on a 
timely basis and such conclusion is disclosed in the report." Id. at II. Plaintiffs do not and cannot allege that the 
conclusion to take a goodwill impairment charge was reached independent of the preparation of MerriIr s annual 
report. and the goodwill impairment was indeed disclosed in Mcrri11's next periodic report. See Park Decl. Ex. 4, at 
111. 
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Price also was not even in a position to alter Mayopoulos's advice - even 

assuming he had a motive to do so. The SAC does not say that before November 20 Price 

understood (or even was told) the basis for Mayopoulos's conclusion that no additional 

disclosure was needed. Nor does it - or could it - allege that Price would have known that the 

difference between the $8.5 billion full quarter after-tax loss Price is alleged to have understood 

Merrill predicted at that time, SAC ~~ 112-13, and any other tigure would have mattered to 

Mayopoulos. To the contrary, the SAC alleges that it would have made no difference, 

contending that Mayopoulos had advised that as long as the loss was within the range of losses 

over the last five quarters (which the alleged $8.5 billion after-tax loss estimate was), no 

disclosure was required. See id. '1115. 

The SAC's other scienter allegations concerning the Bank Defendants are even 

more far-fetched. Plaintiffs argue that Mayopoulos's legal position was "unsupported and 

arbitrary," "had no legal basis" and that "neither he nor anyone else at BoA performed any legal 

research regarding BoA's disclosure duties." SAC ~ 116. But, absent any allegation that Price 

(who is not, nor alleged to have been, a lawyer) knew Mayopoulos's legal analysis to be flawed, 

Plaintiffs' allegation that Mayopoulos gave flawed legal advice cannot undermine the good faith 

of his clients in relying upon that advice. 52 In the only new substantive allegation about Lewis 

the SAC offers, Plaintiffs allege that Lewis failed to seek counsel's advice about whether the 

Bank should disclose Merrill's interim results and forecasts. Id. ~ 249. A CEO (particularly one 

whose company has a general counsel) is not required to specifically request advice of counsel 

on every disclosure issue. There is no allegation in the SAC that there was some red flag 

suggesting that the Bank's normal disclosure process was not functioning properly,S3 or that the 

52 Advice of counsel defense requires only that defendant relied on counsel's advice in good faith. not that the 
advice was correct. See Markowski, 34 F.3d at 105; see also Tannenbaum v. Zeller. No. 71 Civ. 2104. 1979 WL 
1232. at *4 (S.D.N.Y. July 26, 1979). 

53 "An officer or director may rely upon the company's procedures for determining what disclosure is 
required only if he or she has a reasonable basis for believing that those procedures have resulted in full 
consideration of those issues." Exchange Act ReI. No. 39157. 1997 WL 597984, at *6. Rep. of Investigation 
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danger of a disclosure violation was either known to Lewis or "so obvious that [he] must have 

been aware of it." In re Carter-Wallace. Inc .. Sec. Litig., 220 F.3d 36,39 (2d Cir. 2000). And 

the SAC contains no allegation that Lewis did anything to prevent executives from getting advice 

from inside or outside counsel. In fact, as Plaintiffs concede, Lewis and Price communicated 

about Merrill's fourth quarter losses during the time that Price was obtaining advice from inside 

and outside counsel concerning whether those losses should be disclosed. SAC ~ 247. 

Accordingly, none of these allegations supply any inference that Le\vis, Price or 

any of the Bank Defendants were aware - or should have been aware - of a clear duty to 

disclose. 

December 3 to December 5. Unable to establish that the Bank Defendants acted 

recklessly or in violation of a clear duty to disclose with respect to the October final results from 

November 12 to November 20, Plaintiffs resort to claims that the Bank Defendants disregarded a 

clear duty to disclose in the period after Thanksgiving 2008 and just before the shareholder 

meeting. Those allegations also fail. 

Plaintiffs admit that, after receiving the December 3 Forecast, Price initiated 

another discussion with Mayopoulos to obtain updated legal advice. SAC ~ 127. Again, this is 

the antithesis of scienter. Plaintiffs also allege that, at the time of the conversation, Price had 

already initiated a discussion in which he informed Mayopoulos that Merrill's losses were 

significant enough that the Bank was considering declaring a MAC and terminating the Merger. 

Id. ~ 119. Far from informing Price of a clear duty to disclose, Plaintiffs admit that Mayopoulos 

concluded and advised that "no disclosure needed to be made to shareholders voting on the 

transaction on December 5." Id. ~ 127. 

The only factual allegation that Plaintiffs make to support the inference that the 

Bank Defendants were aware of a clear duty to disclose is the claim that Price did not give 

Pursuant to Section 21(a) of Sec. Exchange Act of 1934 Concerning Conduct of Certain Former Officers & 
Directors ofW.R. Grace & Co. (Sept. 30.1997). 
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complete information to Mayopoulos. But that does not support the inference that Mayopoulos 

informed Price of a duty to disclose Merrill's actual interim results or its forecasts or that Price 

was independently aware of such a clear duty. Plaintiffs allege that the Bank Defendants became 

aware by December 3 oflosscs of "more than $16.2 billion dollars on a pre-tax basis, and more 

than $10.5 billion on an after-tax basis," SAC, 126, and Price infonned Mayopoulos of only "'7 

billion after taxes, '" id. , 127. What the SAC omits, but what the documents upon which it 

relies reveal, is that the figures of $16.2 billion pre-tax and $10.5 billion after tax include: (i) 

$2.2 billion for the "potential" quarter-end goodwill impainnent charge that Merrill had not yet 

taken and that, in any event, did not represent results for either October or November, see supra 

pp. 11-13; (ii) Cott)' s $3 bill ion "WAG" that he explained was not based on "a lot of empirical 

data." was "without a lot of thought [put] into it," and which was believed to be a "pessimistic" 

assessment of Merrill's future losses; and (iii) approximately $600 million in pre-tax losses 

forecasted for December. 54 See supra pp. 10-11. Subtracting this $5.8 billion in potential losses 

and "wild-ass guesses" from Plaintiffs' $16.2 billion figure leaves $10.4 billion in pre-tax losses 

to date, consistent with the $7 billion after-tax loss Plaintiffs allege was shared with 

Mayopoulos.55 SAC,r 127. In short, Mayopoulos was given all relevant information. 

The SAC also alleges no facts to suggest that the Bank Defendants were aware 

that they had a clear duty to disclose any of these potential additional losses. Indeed, in view of 

Mayopoulos's advice that there was no duty to disclose Merrill's $7 billion in actual after-tax 

54 Just as the securities laws do not require disclosure of interim results. neither do they require disclosure of 
forecasted future results. particularly when those forecasts are not reasonably reliable. The Bank Defendants 
established this basic point in their prior motion, without dispute from the Plaintiffs. The "federal securities laws do 
not obligate companies to disclose their internal forecasts." Burlington Coat Factory, 114 F.3d at 1427; see also!n 
re Convergent Techs. Sec. Litig., 948 F.2d 507, 516 (9th Cir. 1991); Elkind v. Liggett & Myers, Inc., 635 F.2d 156, 
163 (2d Cir. 1980); N. Telecom, 116 F. Supp. 2d at 458-59. Courts have refused to impose any duty to disclose 
forecasts "because of their uncertainty and their potential to mislead investors." Walker, 802 F.2d at 709. 

55 At the 38.3% tax rate assumed for the quarter-to-date in the December 3 Forecast, a $\0.4 billion pre-tax 
loss would equate with a $6.4 billion after-tax loss. See Park Dec!. Ex. 13. The December 3 Forecast also shows a 
quarter-to-date pre-tax loss of $12.4 billion, or $ \004 billion without the $2 billion -'TBO" allocation to November. 
Id. 
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losses, there would be no reason for the Bank Defendants to believe that his analysis would 

change because of Cotty's guesstimate.56 Nor would there be an obvious reason to believe that 

Mayopoulos's view would change if a potential goodwill impairment charge that Merrill had not 

yet taken (but previously warned shareholders that it might take), were factored in, since the 

Proxy had already told Bank shareholders that all of Merrill's goodwill (more than twice the 

amount of the impairment being considered) would be eliminated under the accounting rules 

applicable to the Merger. Indeed, the far more plausible inference from Plaintiffs' allegations is 

that Price either correctly understood that: (i) the goodwill impairment charge had not yet been 

taken and did not yet need to be disclosed under SEC rules; and (ii) that - ifhe did not tell 

Mayopoulos about the "WAG" - it was because there was no way Cotty's speCUlation that 

Merrill's fourth quarter losses might ultimately be $3 billion greater than Merrill itself was 

internally projecting could give rise to a disclosure duty that did not otherwise exist. In either 

event, the allegations do not support a claim that Price or any other Bank Defendant was aware 

of a clear duty to disclose.57 

S6 Plaintiffs assert that Price "misled" Mayopoulos," and that Mayopoulos testified that Price informed him 
"that Merrill's losses were only '$7 billion after taxes .. ,. SAC ~ 127. In fact, Mayopoulos testified that he could not 
recall when the conversation took place. See Park Dec!. Ex. 20, at 183-88. Accordingly. Mayopoulos did not testify 
to facts that would establish that. at the time Price told him that the losses were "$7 billion after taxes:' id .. Price had 
any further or additional information. 
57 Plaintiffs make two other allegations in their efforts to resuscitate their scienter allegations. First, Plaintiffs 
allege that Merrill's auditor, Deloitte & Touche. informed certain Merrill employees that they "'might want to 
consider filing an 8-K'" regarding Merrill's interim results. SAC ~ 123. Plaintiffs do not allege that Merrill did not 
follow this advice - to "consider" filing a Fonn 8-K. There is also no allegation that Deloitte would have violated 
client confidentiality and shared its suggestion with the Bank or that anyone at the Bank was independently aware of 
Deloitte's suggestion, much less that a suggestion that Merrill "consider" disclosure (exactly what the Bank was 
doing) could give rise to knowledge ofa clear duty to disclose. 

Plaintiffs also allege "there was disagreement inside the bank about whether to tell shareholders about 
Merrill's losses," SAC ~ 12 I (quotation marks omitted). and cite testimony by the Bank's Treasurer, Jeffrey Brown, 
that he told Price that "we should disclose." Id. ~~ 12 I -22. Even accepting that allegation as true, Plaintiffs do not 
allege that Brown (a non-lawyer) expressed a legal conclusion either that the Bank owed a duty to disclose or that its 
existing disclosures were insufficient. In any event, "disagreement," id. ~ 121, within a company about whether to 
disclose information does not support an inference that the company or its executives were aware of a duty to 
disclose information. See L.L. Capital Partners. L.P. v. Rockefeller Ctr. Props .. Inc., 921 F. Supp. 1174. 1183 
(S.D.N.Y. 1996) (finding that where "[t]he materiality of the one alleged nondisclosure that is sufficient to survive a 
motion to dismiss is highly debatable, ... the nondisclosure itself is not a sufficient basis from which to infer 
conscious misbehavior"). 

33 



Case 1:09-md-02058-PKC   Document 371-1    Filed 11/29/10   Page 13 of 30

Finally, Plaintiffs implausibly assert that, to avoid a negative shareholder vote, the 

Bank Defendants terminated Mayopoulos because "he, in effect, knew too much" and, "upon 

learning of the true extent of Merrill's losses, would recommend that the losses be disclosed 

before the merger closed." SAC ~ 265. But, the SAC concedes that Mayopoulos was not 

terminated until "after the shareholder vote." Id. And, the SAC pleads no facts connecting his 

termination to his disclosure advice. Indeed, the SAC is notable for what it omits. Although 

Plaintiffs allege that Mayopoulos wanted to talk to Price after the December 9 Board meeting 

about what had changed with respect to Merrill's financial results, see id. ~ 140, and that his 

employment was terminated before he had the opportunity to do so, see id. ~ 141, Plaintiffs do 

not allege that: (l) Mayopoulos expressed concerns to anyone (including Price) about the Bank's 

disclosures or Merrill's losses; (2) Price was even aware that Mayopoulos wanted to speak to 

him at all prior to his termination; or (3) Price had any involvement in Mayopoulos's 

ternlination.58 

In sum, Plaintiffs offer no basis to infer that Price or any other Bank Defendant 

withheld information from Mayopoulos because they believed that there was a clear duty to 

disclose Merrill's actual results. Price voluntarily initiated the discussions with Mayopoulos. If 

Price had wanted to prevent Mayopoulos from knowing the "true" extent of Merrill's losses, 

there was no need to have consulted him at all. 

C. No Actionable Misstatement Or Omission Under Section lOeb) 

The revived Section I O(b) claim also founders on its most basic element: the 

SAC fails to allege a statement containing a material misstatement or actionable omission upon 

which Plaintiffs relied. Purchasers are accordingly not entitled to relief under Section 1 O(b), 

58 After considering evidence available to Plaintiffs. the Hon. Jed S. Rakoff soundly rejected the allegation 
that Mayopoulos's termination had anything to do with his Merger-related advice. See SEC v. Bank of Am. Corp .. 
No. 09 Civ. 6829, Order at 7 (Feb. 22, 2010) ("[T]he Court is fully satisfied that the view of Mayopoulos's firing 
advanced by the Bank is supported by substantial evidence. "); see also Tellabs, 551 U.S. at 326 ("[O]missions and 
ambiguities count against inferring scienter."). 
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even if shareholders of record on October 10 can pursue relief under Section 14(a). 

To state a Section 1 O(b) claim, a plainti ff must allege a statement that is false or 

misleading, either through an affirmative misstatement or an actionable omission,59 but 

"[s]ilence, absent a duty to disclose, is not misleading." Basic v. Levinson, 485 U.S. 224, 239 

n.17 (1988). While the SAC specifies a single statement by the Bank Defendants - the Proxy -

the SAC does not and cannot demonstrate that it contained any statement that was false and 

misleading "when made.,,6o The Proxy unequivocally stated that Merrill was in the midst of 

financial distress that had already caused five quarters of multi-billion dollar losses, and painted 

a "grim portrait" of the ongoing conditions Merrill faced. August 27 Order at 58. But on the key 

issue of Merrill's prospective fourth quarter financial results, the Proxy did not provide any 

forecast for either the quarter as a whole or any particular month of that quarter. Moreover, the 

SAC does not allege that any of the statements in the Proxy were false and misleading when 

made, and the Bank Defendants are not alleged to have had any actual financial results for 

Merrill that rendered statements in the November 3 Proxy false or misleading. In fact, the first 

time the SAC alleges the Bank even received Merrill's estimated results for October was in a 

November 5 email, with actual October results first received in the November 12 Forecast. See 

supra pp. 6-7. 

Plaintiffs also cannot allege that the Proxy made statements about Merrill's fourth 

quarter performance that created an affirmative duty under Section 1 O(b) to update or to correct. 

The Proxy repeatedly and explicitly warned investors that "[t]his document is dated October 31, 

2008, and you should assume that the information in [it] is accurate only as of such date." Park 

59 August 27 Order at 29-30: see also 15 U.S.C. § 78u-4(b)(J)) ("In any private action arising under this title 
in which the plaintiff alleges that the defendant (A) made an untrue statement of a material fact; or (8) omitted to 
state a material fact necessary in order to make the statements made, in the light of the circumstances in which they 
were made, not misleading; the complaint shall specify each statement alleged to have been misleading."). 

60 ATSI, 493 F.3d at J 05 (requiring that plaintiff allege that a "representation was false when made"): Gissin, 
20 I 0 WL 3468508, at *5 ("In order to satisfactorily allege misstatements or omissions of material fact. a complaint 
must 'state with particularity the specific facts in support of [plaintiffs'] belief that [defendants'] statements were 
false when made. '" (quoting Rombach, 355 F.3d at 172 (alteration in original)). 
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Decl. Ex. 6, at Section titled "References To Additional Infonnation" (emphasis added). The 

Proxy thus did not contain "some factual representation that remains 'alive' in the minds of 

investors as a continuing representation." In re IBM Corp. Sec. Litig., 163 F.3d 102, 110 (2d 

Cir. 1998) (citing Burlington Coat Factory, 114 F.3d at 1432).61 To the contrary, the Proxy 

warned that any forward-looking statements "are subject to assumptions and uncertainties [and 

that] actual results may differ materially from those expressed or implied by these forward

looking statements," and "cautioned [investors] not to place undue reliance on [any forward

looking] statements, which speak only as of the date of this document or the date of any 

document incorporated by reference in this document." Park Decl. Ex. 6, at 22. No investor 

therefore could have reasonably understood any of the forward-looking infonnation in the Proxy 

to constitute a "continuing representation" under IBM, so there could have been no duty to 

update under Section 1 O(b). 62 Indeed, since the enactment of the PSLRA, it is unclear whether a 

duty to update still exists.63 

The Court held that the Bank. Defendants had a duty under Section 14(a) to 

61 See also Time Warner, 9 F.3d at 267 (to remain "alive" in the minds of investors. a statement must contain 
"definite positive projections"): San Leandro Emergency Med. Grp. Profit Sharing Plan v. Philip Morris Cos., 75 
F.3d 801. 811 (2d Cir. 1996) ("[G]eneral comments" about the future are not actionable.). 
62 See In re Open Joint Stock Co. "Vimpel-Commc'ns" Sec. Litig., No. 04 Civ. 9742. 2006 WL 647981. at *7 
(S.D.N.Y. Mar. 14,2006) (There is no duty to update risk disclosures when those risks had "become definitive" 
because the disclosure of risk is "perfectly consistent"' with the occurrence of the warned-about events.). 

Likewise. the SAC fails to plead. with the rigor required by the PSLRA and Rule 9(b), that the Bank had a 
duty to correct under Section 10(b). which arises "when 'a company makes a historical statement that at the time 
made, the company believed to be true. but as revealed by subsequently discovered information actually was not.'" 
IBM, 163 F.3d at 109-10 (quoting Stransky v. Cummins Engine Co., 51 F.3d 1329,1331 (7th Cir. 1995». 
63 See In re Advantage Corp. Sec. Litig., 180 F.3d 525,536 (3d Cir. 1999) (PSLRA provides that defendants 
"owed no duty to update" a forward-looking statement contained in a press article (citing 15 U.S.C. § 78u-5(d»), 
abrogated on other grounds by Tellabs; Eisenstadt v. Centel Corp .. 113 F.3d 738, 746 (7th Cir. 1997) (defendant 
"had no legal duty. in this circuit anyway and perhaps in no circuit after the Private Securities Litigation Reform Act 
of 1995 ... to make a public revision of the prediction when it became clear that no such bonanza was in the offing" 
(citing 15 U.S.C. § 78u-5(d»): In re FoxHollow Techs., Inc .. Sec. Litig., No. 06 Civ. 4595, 2008 WL 2220600. at 
* 18 (N.D. Cal. May 27,2008) ("Nor is there any duty to update forward-looking statements." (citing 15 U.S.C. 
§ 78u-5(d»: Fisher v. SpecTran Corp., No. 99 Civ. 12359.2001 WL 3464431 1. at *5 (D. Mass. May 31. 2001) 
("[T]he PSLRA ... explicitly declines ·to impose upon any person a duty to update a forward-looking statement' 
that falls within the definition of the PSLRA." (citing 15 U.S.C. § 78u-5(d»). 
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disclose known losses after the "Joint Proxy's general warnings came to fruition," August 27 

Order at 60, which duty terminated with the Merger vote, id. at 32-33. But even assuming, 

arguendo, the existence ofa duty under Section 14(a) to existing shareholders of record, this 

would not, and should not, give rise to a co-extensive duty under Section 1 O(b) to prospective 

purchasers of Bank stock. 

Section 14(a) regulates a corporation's internal affairs (corporate democracy), 

with existin!! shareholders as its focus: it is not a statute designed for the purposes of educating 

prospective investors. Courts have long recognized that Section 14(a) was enacted to promote 

'''the free exercise of the voting rights of stockholders' by ensuring that proxies would be 

solicited with 'explanation to the stockholder of the real nature of the questions for which 

authority to cast his vote is sought.'" Mills v. Elec. Auto-Lite Co., 396 U.S. 375, 381 (1970) 

(quoting H.R. Rep. No 1383, 73d Cong., 2d Sess., 14). The statute is founded on Congress's 

belief that '''fair corporate suffrage is an important right that should attach to every equity 

security bought on a public exchange. ", Id. (quoting I-I.R. Rep. No 1383, 73d Cong., 2d Sess., 

13). The Court has already noted that the purpose of Section 14(a) and Rule 14a-9 is '''to ensure 

disclosures by corporate management in order to enable the shareholders to make an infornled 

choice.'" August 27 Order at 30 (quoting TSC Indus. v. Northway, 426 U.S. 438, 448 (1976». 

For this reason, the implied cause of action under Section 14(a) does not extend to non-voters.
64 

Section 1 OCb) serves a different purpose. It proscribes "manipulative or deceptive 

device[s]" in cOlmection with "the purchase or sale" of securities. 15 U.S.c. § 78j(b). In 

implementing its statutory authority in Rule 1 Ob-5, the SEC chose to impose liability only where 

there has been a statement that is either itself untrue or rendered misleading by the omission of 

some other material fact. 17 C.F.R. § 240.1 Ob-5. This language is markedly different from that 

64 See DCML LLC v. Danka Bus. Sys. PLC, No. 08 Civ. 5829.2008 WL 5069528. at *2 (S.D.N.Y. Nov. 26. 
2008) ("[O]nly shareholders who were entitled to vole on a transaction have standing under section 14(a) to 
challenge the proxy materials issued by a corporation regarding that transaction."): see also 7545 Corp. v. Parker & 
Pars lev Dev. Partners. 38 F.3d 211, 229 (5th Cir. 1994): AOL Time Warner. 381 F. Supp. 2d at 241 n.54. 
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under Rule 14a-9, which obligates proxy solicitors to "correct any statement in any earlier 

communication with respect to the solicitation of a proxy for the same meeting or subject matter 

which has become false or misleading" by reason of subsequent events. 17 C.F.R. § 240.14a-9. 

Under Section 1 O(b), absent a duty to correct or update, a defendant must speak only when 

necessary to make what is said under the circumstances of which it is said not misleading or 

when the defendant owes a duty to a particular plaintiff.65 Thus, even if the Bank Defendants 

had an affInnative duty to speak under Section 14(a) when they later learned infonnation about 

losses Merrill had actually suffered in the fourth quarter, that duty could only run to the Bank's 

existing shareholders of record who were entitled to vote on December 5, so that they would 

have the information necessary to cast that vote. That duty should not be bootstrapped to create 

Section 1 O(b) exposure to all prospective purchasers of the Bank's securities. 

First. engrafting Section 14(a) onto Section 1 O(b) would be inconsistent with the 

structure of the federal securities laws. They are a carefully designed set of provisions, many of 

which require disclosure on Forms in which the SEC often prescribes specific content.66 Some 

of those provisions are enforceable by private rights of action. Some are not and are enforceable 

only by the SEC.67 And some contain carefully crafted language identifying the particular 

persons who can bring private actions for damages and the limited circumstances under which 

they can be brought.68 The Supreme Court has stated repeatedly that the implied private right of 

65 This latter duty has been held to arise when the defendant has a duty to speak on a particular subject to a 
particular plaintiff arising from "a relationship of trust and confidence between parties to a transaction:' Chiarella v. 
United States, 445 U.S. 222, 230 (1980). But the duty imposed by Section 14(a) only runs to existing shareholders 
of record who are entitled to vote in a proxy solicitation. not to purchasers and sellers on the open market. 

66 See. e.g., Forms 3, 4 and 5: 15 U.S.C. § 78m (Section 13(a»: id. § 78n (Section 14(e»: id. § 78p (Section 
16). 

67 See In rc Penn Cent. Sec. Litig .. 494 F.2d 528, 540 (3d Cir. 1974): Grav v. Furia Org .. Inc., 896 F. Supp. 
144. 146-47 (S.D.N.Y. 1995). 

68 Cf.. e.g., Piper v. Chris-Craft Indus .. Inc., 430 U.S. I, 55 (1977) (holding that Section 14( e), for the purpose 
of protecting shareholders of a target company. did not support a private right of action for an unsuccessful tender 
offeror). 

38 



Case 1:09-md-02058-PKC   Document 371-1    Filed 11/29/10   Page 18 of 30

action under Section 1 O(b) must be narrowly circumscribed.69 Section 1 O(b) liability should 

therefore not be expanded to open-market purchasers based on duties owed to a discrete body 

(record holders on a fixed date) and for a specific purpose (to ensure an informed vote). 

particularly where the duty is already enforceable under Section 14(a) itself.7o 

Second, the Section I O(b) duty the Plaintiffs promote is anything but clear. 

Applying it to the facts here creates intractable problems of administration, enforcement, and 

interpretation. Plaintiffs allege that the Bank received various financial information about 

Merrill on a "daily" basis, SAC ,]97, and identify seven specific updates (on November 5th, 

12th, 13th, and 16th, December 1st, and hvice on December 3rd) about the fourth quarter 

between when the Proxy was filed on November 3 and when shareholders voted on December 5, 

id .• ~~ 101-02. 110, 112, 120, 124-25. Where information is required to be disclosed under 

Section 14(a), the proxy solicitor must make that disclosure some time prior to the vote. Rather 

than needing to make interim disclosures based on the changing information it receives from day 

to day until the vote, a solicitor satisfies Section 14(a) so long as there is "reasonable notice to 

stockholders to permit any who wished to change their vote to do SO.,,71 This has the virtue of 

clarity. 

The Section 1 O(b) duty Plaintiffs advocate is anything but clear. Every day 

during the class period, purchasers were in the market buying the Bank's securities. Assuming 

that one or more of the seven updates the SAC alleges the Bank received contained material 

69 See, e.g" Morrison v. Nat' I Australia Bank. 130 S. Ct. 2869. 2883 (2010) (declining to apply Section 10(b) 
cause of action extraterritorially): Stoneridge Inv. Partners, LLC v. Sci.-Atlanta Inc., 552 U.S. 148, 165 (2008) 
(stating that "the § I O(b) private right should not be extended beyond its present boundaries," in holding that a claim 
may not be stated based on allegations of deceptive acts outside the purchase or sale of securities). 

70 Courts have permitted Section 10(b) claims when a proxy statement, at the time issued. was false and 
misleading. See e.g., Lockspeiser v. W. Maryland Co., 768 F.2d 558, 562 (4th Cir. 1985) (permitting both Section 
10(b) and 14(a) claims based on misleading proxy statement); Dowling v Narragansett Capital Corn., 735 F. Supp. 
1105. 1117-18 (D.R.I. 1990) (same). We have not identified a single case. however, where a court has held that the 
failure to correct under Section 14(a) alone. or the failure to file a document required by Section 14(a), creates 
Section 10(b) liability. 

71 Howell v. Mgmt. Assistance, Inc .. 519 F. Supp. 83, 88 (S.D.N.Y. 1981), afT'd, 685 F.2d 424 (2d Cir. 1982). 
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information, Plaintiffs provide no rule oflaw to dictate when a Section IO(b) duty to disclose 

arose. Yet this issue is critical to w'hether plaintiffs in this case who bought Bank stock on a 

certain date based upon a certain actionable omission can state a Section IO(b) claim. Did a 

Section 1 O(b) duty obligate the Bank to supplement the Proxy each and every time it received 

financial updates so that purchasers would have the benefit of up-to-date information?72 

Specifically, did the Bank have a duty to disclose on November 5 when it received Merrill's 

estimated results for October; on November 12, when the Bank first received the October actual 

results; when it received Merrill's forecast of December 3; or did the duty arise later that 

afternoon when Merrill reissued its forecast to include Cotty's "wild-ass guess" that the quarter 

could tum out $3 billion worse? Did the Bank have a period of time in which to consider 

whether disclosure was, in fact, necessary, or did Section 1 O(b) require the Bank to make 

numerous separate disclosures as each of these pieces of information came to its attention? 

Because purchasers were in the market every day, Plaintiffs' theory compels answers to each of 

these questions. 

The rule Plaintiffs espouse would also lead to a constant barrage of disclosures 

likely to overwhelm shareholders with infoffilation and undermine Congress's objective under 

Section 14( a) of ensuring an informed vote in corporate elections.73 This inundation would not 

be confined to the merger context. Section 14(a) applies to '"any proxy or consent or 

authorization in respect of any security," 15 U.S.C. § 78n(a) (emphasis added), and every public 

company must issue a proxy each year in connection with its annual meeting, presenting the 

potential for limitless required disclosure for almost an entire quarter of every year - further 

overwhelming investors with information and undermining Congress's intent. 

72 See Walker, 802 F.2d at 709 ("Clearly. the projections were changing constantly. with each new one 
rendering the last incorrect. A disclosure of the Mayor June projections would have grossly understated subsequent 
projections. Furthermore, the projects failed to reflect accurately actual sales:'). 

73 See Basic, 485 U.S. at 233 (expressing the concern that "an investor not be overwhelmed by excessively 
detailed and trivial information"); TSC Indus., 426 U.S. at 448-49 (recognizing the danger that excessive disclosure 
to shareholders is "hardly conducive to informed decisionmaking"). 
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Third, Plaintiffs' rule would create the risk of inconsistent recovery. The Court 

has already held that a Section 14(a) violation gives the company caused to engage in a merger 

the right to seek damages from those who solicited proxies in violation of Section 14(a).74 Any 

such recovery by the Bank will of course derivatively benefit current shareholders. If Congress's 

purpose was to permit the party victimized by the Section 14(a) violation (here, allegedly the 

Bank) to seek damages from the alleged wrongdoers, it cannot be that this same alleged victim 

would be required to pay as damages - to a class of shareholders who could not vote on the 

Merger - recovery to which the Bank itself is entitled under Section 14(a). Plaintiffs' theory 

would thus create the risk of inconsistent recovery already identified by the Court.75 

II. THE JANUARY 2009 DISCLOSURE OF ADDITIONAL TARP ASSISTANCE 
DID NOT VIOLATE SECTION 10(B) 

In its August 27 Order, the Court held that the AC's allegations supported the 

inference that the Bank had reached a "definitive agreement" with federal regulators in late 

December 2008 about additional T ARP assistance. Even if so, the failure to disclose it was not 

actionable under Section lOeb) - under an explicit SEC rule so providing. While Item l.01 of 

Form 8-K requires specific disclosures about the entry into a "material definitive agreement," 

Park Decl. Ex. 24, the "failure to file a report on Form 8-K that is required solely pursuant to 

Item 1.01" is not "a violation of' Section 1 O(b) or Rule IOb-5. 17 C.F.R. § 240.13a-11(c). Thus, 

even if a definitive agreement had been reached in December, the failure to disclose it at that 

time was not actionable under Section lOeb) as a matter oflaw. 

The Court also held that the disclosure of that agreement on or before January 16, 

2009 did not violate Section lOeb), August 27 Order at 77, 97-99, for an independent reason: 

because the Bank Defendants always intended to disclose the terms of any T ARP agreement in 

74 See August 27 Order at 34 C'[T]he 'injury which a stockholder suffers from corporate action pursuant to a 
deceptive proxy solicitation ordinarily flows from damage done to the corporation." (quoting Borak, 377 U.S. at 
432». 
75 See August 27 Order at 33-34: see also 15 U.S.C. § 78bb(a) ('"[N]o person permitted to maintain a suit for 
damages under the provisions of this title shall recover ... a total amount in excess of ... actual damages."). 
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January ("in tandem with its announcement of fourth quarter results," id. at 99), and that 

Plaintiffs offered no plausible allegation (much less the required particularized facts showing a 

strong inference) that scienter was the cogent and compelling reason for the alleged failure to 

make disclosure earlier. As the Court underscored, "Lead Plaintiffs' complaint fails to cogently 

explain how the defendants acted with the requisite scienter in delaying [T ARP] disclosure until 

January 16." September 16 Order at 2. 

The SAC fails to answer that fundamental challenge. Even assuming the SAC's 

allegations supported the assertion that the Bank and federal regulators had reached a definitive 

agreement in late December, they again fail to support an inference - much less a "strong 

inference" - that the Bank Defendants acted with scienter by not disclosing that agreement 

earlier. 

First, Plaintiffs contend that the Bank Defendants were motivated not to disclose 

the discussions with respect to a TARP agreement in late-December 2008 for fear that, if they 

did, the Merger would collapse and the Bank Defendants would lose their jobs. SAC ~~ 160-65. 

But, Plaintiffs fail to provide any explanation for how - or why - disclosure of the alleged T ARP 

agreement in late-December 2008 could have caused the Merger to fail or why any of the Bank 

Defendants would have had any interest in preventing the shareholders from blocking the closing 

of the Merger, even assuming the shareholders had the ability and interest to do so. The 

shareholders had a single opportunity to vote on the Merger - on December 5; the SAC identifies 

no other Merger Agreement provision (and there is none) that would have permitted shareholders 

to prevent the Merger from closing. Rather. after the shareholder vote, the Merger Agreement 

provided only one vehicle for preventing the Merger from closing - if the Bank declared a MAC 

and successfully defended the inevitable claim by Merrill that the Bank had no basis for doing 

so. See supra n.31. 

Just as importantly, Plaintiffs fail to identify any plausible reason why the Bank 

Defendants would have been motivated to prevent the shareholders from blocking the transaction 
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if shareholders had the ability to do so. The Bank Defendants' interests were aligned with those 

of the shareholders. They were substantial holders of Bank stock and would be adversely 

affected by the consummation of a transaction that was not in the interest of the Bank and of 

their fellow shareholders.76 

This scienter theory also conflicts with other allegations in the SAC. Plaintiffs 

allege that in mid-December 2008 the Bank Defendants wanted to prevent the Merger from 

closing. That is why they approached the federal government and were discussing their rights 

under the MAC clause in the first place. 77 Particularly given the uncertainty of prevailing on a 

MAC claim, if the Bank Defendants believed that the mere disclosure of a T ARP agreement (or 

even discussions \\'ith the government about one) would have led to the collapse of the Merger, 

they had every motivation to make that disclosure promptly. While the SAC alleges that the 

government said Bank management might be removed if the Bank had declared a MAC,78 the 

SAC does not allege that the government ever instructed the Bank not to make disclosures 

required under the securities laws, much less threatened Bank management with repercussions if 

they did so. To the contrary, the SAC adamantly maintains that the government never told the 

Bank what, or what not, to disclose, and quotes Secretary Paulson's testimony to Congress that 

"the suggestion has been made that I discouraged Mr. Lewis from making required disclosures to 

the public markets about losses at Merrill. That simply did not happen and Lewis has denied it 

unambiguously in testimony before this committee." SAC ~ 255. Thus, rather than providing a 

"cogent" and "compelling" basis for finding that scienter was the reason for not making the 

76 Lewis and the Board collectively held 37,886,884 shares. See supra n.28. 
77 SAC ~ 12 ("On or about December 17.2008, Defendant Lewis called Secretary Paulson to inform him that 
Merrill's losses were so severe that BOA was going to terminate the merger by invoking the MAC."), 

78 The SAC contends that Chairman Bernanke told Congress that "'an attempt [by BoA] to invoke the MAC'" 
would "'cast doubt in the minds'" of regulators and others about '''the judgment of its management:" SAC ~ 153, 
and that Secretary Paulson "bluntly told Lewis that the Federal Reserve would remove BoA's senior management" 
if it did so, id. ~154; any attempt to "terminate the transaction" was, in the regulator'S view, '''destructive action, '" 
id. 
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disclosure before January, the SAC's allegations show the exact opposite.79 

Finally, the SAC's allegations show that disclosure of the TARP agreement was 

inevitable; as the Court noted, August 27 Order at 99, the Bank always intended to disclose it 

with the release of fourth quarter results. There would be "an inevitable day of reckoning. ,,80 

The Plaintiffs thus fail to answer the fundamental question raised by the Court: how - if the 

T ARP agreement would have been disclosed in short order anyway - it could conceivably have 

been in the interest of any of the Bank Defendants intentionally to delay disclosure for just a few 

weeks. The SAC contains no allegation explaining how any Bank Defendant obtained a 

"concrete and personal" benefit by allegedly delaying disclosure of a TARP agreement until 

January 16,2009. August 27 Order at 99 (internal citations omitted). Indeed, the Court 

pointedly underscored this when, in response to Plaintiffs' preview of these very allegations, the 

Court noted that: 

Assuming the federal bailout was bad news (on the theory that it 
was proof that it was needed to keep the company afloat) the Lead 
Plaintiffs' complaint fails to cogently explain how defendants 
acted with the requisite scienter in delaying disclosure until 
January 16. The absence of an allegation meeting the pleading 
standards for scienter doomed the claim as drafted. 

September 16 Order at 2. Those pleading standards remain unmet. 

Second, the SAC also alleges that Lewis delayed disclosure of the TARP 

agreement because he "[r]ecogniz[ed] the material risk that BoA \\'ould be severely downgraded 

by credit rating agencies." SAC'" 162; see also id. ~ 172. This theory, too, defies reason. 

Presumably, if disclosure of the TARP agreement presented the material risk of a severe 

79 See In re Livent, Inc. Noteholders Sec. Litig., lSI F. Supp. 2d 371, 405-06 (S.D.N.Y. 2001) ("[A] court 
need not feel constrained to accept as truth conflicting pleadings that make no sense, or that would render a claim 
incoherent or that are contradicted either by statements in the complaint itself or by documents upon which its 
pleadings rely, or by facts of which the court may take judicial notice."); Am. Centennial Ins. Co. v. Seguros La 
Republica, S.A., No. 91 Civ. 1235, 1996 WL 304436, at *16 (S.D.N.Y. June 5, 1996) ("Allegations are not well 
pleaded if they are made indefinite or erroneous by other allegations in the same complaint." (quotation marks 
omitted)). 

80 Shields, 25 F.3d at 1130 ("It is hard to see what benefits accrue from a short respite from an inevitable day 
of reckoning. "). 
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downgrade pre-closing, it presented that same risk post-closing. Notably, the SAC does not 

plead to the contrary. Thus, the mere allegation that Lewis believed that disclosure of a T ARP 

agreement would impact the opinion of credit rating agencies fails to explain why he or any of 

the other Bank Defendants would have had any motive to delay the announcement of that 

agreement to January 16 if they understood or were aware of a clear duty to disclose the 

agreement earlier. 81 In any event, none of the emails on which the SAC attempts to build this 

theory states that, if the prospect of a government bailout were disclosed prior to closing, the deal 

would "fall apart. ,,82 That phrase is used to refer to what might happen if a MAC were declared, 

not if a T ARP agreement were disclosed.83 

Third, Plaintiffs also ask the Court to infer Lewis acted with scienter in not 

disclosing the discussions with the government. The SAC asserts that he allegedly told the 

Board in a December 22 email that the Bank did not want a commitment in wTiting because, had 

it one, the Bank would have had to disclose it. SAC ~ 253. But it is undisputed that the Bank 

wanted, worked toward, and ultimately secured a written T ARP agreement, which it disclosed on 

January 16. See id. ~~ 163, 164, 180. 

In any event, accepting for the sake of argument that the Bank did not want the 

T ARP agreement in \witing in December still does not provide cogent and compelling proof that 

scienter explains why the TARP agreement was not disclosed before January 16. The SAC 

8\ And the general corporate goal of maintaining credit ratings (much less doing so only for a few weeks) fails 
to show scienter as a matter of law. See Novak, 216 F.3d at 307 ("Plaintiffs could not proceed based on motives ... 
including: (1) the desire to maintain a high corporate credit rating:'); see also South CherrY St., 573 F.3d at 109 
(noting that a complaint must do more than "allege goals that are possessed by virtually all corporate insiders. such 
as the desire to maintain a high credit rating for the corporation" (quotation marks omitted». 

82 Plaintiffs assert that excerpted emails, see SAC ~~ 167-70, "show" rating agency downgrades would 
"inevitably" follow disclosure of MerriJrs interim fourth quarter results and a TARP agreement, which would 
"result in the deal falling apart:' llh' 172: see also id. ~ 251. The emails discuss the rating agencies' reaction to 
MerriJrs (and the Banks) fourth quarter results and a TARP agreement, but none assert that the agencies' reaction 
would affect the closing of the Merger. and the SAC does not allege to the contrary. llh"~ 167-70; see also infra 
n.83. 

83 The SAC lifts the words "fall apart" from notes written by a Wachtelllitigation partner and takes them 
completely out of context. The notes discuss how the rating agencies might react '''alter [the] deal fell apart'" - i.e., 
after the Bank declared a MAC. SAC, 171 (emphasis omitted). There is nothing in these notes that links 
disclosure of Merrill's interim results or a TARP agreement to the "deal f[a]lI[ing] apart." Id. 
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offers no cognizable benefit any Bank Defendant received by not disclosing the T ARP 

agreement before January. Moreover, the Board minutes on which Plaintiffs' allegation is based, 

SAC ~ 163, show that the Bank in fact wanted a written T ARP agreement in December, but the 

government refused to provide one - because, as Lewis advised the Board, "any written 

assurances would require formal action by the Fed and Treasury," and because "any written 

assurances delivered prior to January 1,2009, would not, in any event, provide sufficient detail 

to provide comfort to the Board and management of the commitment by the federal regulators. ,,84 

Similarly, the notes taken at the December 30 Board meeting referred to by Plaintiffs, SAC 

~ 164, show that the Bank "[a]sked [the government] for document[ation]" and that the 

government's "[a]nswer" was "NO.,,85 The allegation that "BoA did not want the government to 

commit the terms of the bailout to writing," id. ~ 253, is thus directly contradicted by the very 

documents on which the SAC relies. 

Fourth, Plaintiffs purport to allege scienter by contending Lewis falsely testified 

to the NY AG that Secretary Paulson instructed him not to disclose the TARP agreement, 

claiming that this "cover-up" is "probative evidence of Lev.is' culpable state of mind." SAC 

~~ 254-56. The sole source of this allegation is a characterization of that testimony in a letter 

from the NYAG. Id. ~ 254. As this Court recently held, unadjudicated allegations lifted from 

other proceedings have no place in pleadings.86 Plaintiffs advanced this same "cover-up" theory 

84 Park Decl. Ex. 25 (cited at SAC ~ 163). 
8S Park Dec!. Ex. 26. Plaintiffs also selectively quote from the handwritten notes that a Bank of America 
Board member took at the December 30. 2008 meeting to support their allegation that "Lewis told the Board that 
BoA could not disclose the bailout, because it would 'disrupt' the close ofthe merger." SAC ~ 164. While the 
handwritten notes do contain the word "disrupt." that is the only accurate part of Plaintiffs' allegation. The notes 
contain the following language under the subheading "Update since 12-23-08": "[a]sked for document - Answer 
'No' -leak/disclosure further disrupt ... system[ic] risk to econ[omy] ifdon't do deal." Park Decl., Ex. 26. The 
"disruption" referred to in the notes thus plainly was not of the Merger. but of the U.S. financial systems if the Bank 
did in fact invoke the MAC. 
86 The letter consists of allegations made by the NYAG during the course of its investigation, not adjudicated 
facts. See Footbridge, 2010 WL 3790810, at *5 (Castel. J.). 
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in the AC (again based solely on the NYAG letters),87 and the Court rejected it. August 27 Order 

at 97-99. Plaintiffs now have the testimony given by Lewis and Paulson on the subject. Their 

failure to rely upon it is telling,88 and inconsistent with Plaintiffs' obligation under the PSLRA to 

set forth particularized facts showing a strong inference of scienter. 89 See 15 U.S.C. § 78u-

4(b)(2). 

III. THE NEW PLAINTIFF CLASSES FAIL TO ST ATE A CLAIM FOR RELIEF 
AND LACK STANDING TO ASSERT CLASS CLAIMS 

Preferred Shares. The SAC for the first time purports to assert claims on behalf 

of all holders of 22 series of preferred shares but only identifies one Plaintiff, Ohio PERS, that 

purchased preferred shares of the Bank. That Plaintiff alleges that it purchased a single issue of 

preferred shares (the Series K), that it did so on October 3, 2008, and that it sold all such shares 

on December 30, 2008 - before the Merger closed and before the "corrective disclosures" 

alleged in the SAC were first made. See SAC ~ 17 (corrective disclosures "did not begin to enter 

the market until mid-January 2009"); ~ 30 (Ohio PERS trading information); Ohio PERS trading 

certificate (attached to the SAC). 

As a holder of Series K preferred shares, Ohio PERS fails to state an Exchange 

Act claim as a matter of law. First, Ohio PERS cannot satisfy the loss causation element of a 

Section 1 O(b) claim, because it sold all of its preferred shares before any ofthe alleged corrective 

87 See Opp. Br. 81 ("Lewis's repeated false explanations and inconsistent statements are further evidence of 
his scienter."). 

88 The transcript shows there was no such "cover up." See Park Decl. Ex. 27, at 2. When Lewis was asked if 
he was told to withhold information from disclosure, Lewis stated "[N]ot as regards as [sic] something that should 
be disclosed." & Secretary Paulson confirmed these events in his own Congressional testimony. to which the SAC 
(at ~ 255) makes reference. See Park Decl .. Ex. 28, at 6. 

89 See Tellabs. 551 U.S. at 326 (noting that "omissions and ambiguities count against inferring scienter, for 
plaintiffs must state with particularity facts giving rise to a strong inference that the defendant acted with the 
required state of mind [under the PSLRAr (quotation marks omitted»; Slayton v. Am. Express Co., 604 F.3d 758, 
776 (2d Cir. 20 I O) (discounting plaintiffs' reliance on a news article that did not contain details supporting the 
scienter claim because "[s]uch 'omissions and ambiguities count against inferring scienter'" (quoting Tellabs, 551 
U.S. at 326». A court should "naturally" give less weight to an allegation that contains an omission or is 
ambiguous. See Tellabs, 551 U.S. at 334 (Alito. J. concurring). 

47 



Case 1:09-md-02058-PKC   Document 371-1    Filed 11/29/10   Page 27 of 30

disclosures were made.9o Second, the Series K had no voting rights:91 accordingly, as a holder of 

such shares, Ohio PERS has no Section 14(a) claim to assert.92 Therefore, there is no named 

plaintiff who states a claim, under Section 1 O(b) or Section 14( a), on behalf of preferred share 

holders: Ohio PERS is the only named plaintiff who claims to have purchased any preferred 

shares, and for the reasons stated above its claims fail as a matter of law. 

Lacking a named plaintiff that purchased 21 of the series of preferred shares, and 

a named plaintiff who has a viable claim with respect to the 22nd series, Plaintiffs may not bring 

claims "on behalf of' persons who bought such shares. As a constitutional matter, named 

Plaintiffs cannot demonstrate the required injury-in-fact traceable to the Bank Defendants' 

allegedly unlawful conduct, Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992), because 

they "can allege no injury from the purchase or sale of [securities] they never invested in." In re 

AIG Advisor Grp. Sec. Litig., No. 06 Civ. 1625,2007 WL 1213395, at *4 (E.D.N.Y. Apr. 25, 

2007). Under Rule 10b-5, a plaintiff cannot demonstrate standing with respect to securities he 

did not purchase based on the theory that "his case necessarily requires the same result as the 

case of another." Hoffman v. UBS-AG, 591 F. Supp. 2d 522,532 (S.D.N.Y. 2008). 

It does not matter that Plaintiffs purport to be class representatives. As the 

Supreme Court explained, "[t]hat a suit may be a class action ... adds nothing to the question of 

standing." Lewis v. Casev, 518 U.S. 343, 357 (1996), Because Plaintiffs themselves suffered no 

cognizable injury from preferred shares that they did not purchase - which shares were only 

purchased by others - they cannot acquire standing to pursue claims on behalf of those others 

simply by bringing a "class action.,,93 In short, at "least one named plaintiff must have standing 

90 Dura Pharms .. Inc. v. Broudo, 544 U.S. 336, 342 (2005): Lentell v. Merrill Lynch & Co .. Inc., 396 F.3d 
161, 173-75 & n.4 (2d Cir. 2005). 
91 See Park Decl. Ex. 6. at 12. 
92 See supra n.64. 

93 See In re Salomon Smith Barney Mut. Fund Fees Litig., 441 F. Supp. 2d 579, 607 (S.D.N.Y. 2006) (,'With 
regard to the sixty-eight funds of which Plaintiffs own no shares. Plaintiffs do not have standing to assert any claims 
because Plaintiffs cannot satisfy the standing requirements."); In re Merrill Lynch Inv. Mgmt. Funds Sec. Litig .• 434 
F. Supp. 2d 233.236 & n.8 (S.D.N.Y. 2006) (recognizing the "more recent countervailing authority [to Dreyfus 
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to pursue each claim alleged," and here no named plaintiff has standing to pursue claims on 

behalf of preferred shareholders. King County, Wash. v. IKB Deutsche Industriebank AG, No. 

09 Civ. 8387,2010 WL 2010943, at * 1 (S.D.N.Y. May 18,2010) (quotation omitted) (emphasis 

in original».94 

Debt Securities. The same standing principles apply to Plaintiffs' effort to assert 

Section 1 O(b) claims on behalf of absent bondholders. In IKB, the plaintiffs sought to bring 

fraud claims against the issuer on behalf of two sets of noteholders - one series issued in the U.S. 

and the other in Europe. But the plaintiffs only bought U.S. notes. Accordingly, they lacked 

standing to pursue claims on behalf of the other series: "[b ]ecause plaintiffs cannot assert class 

claims on behalf of purchasers of securities they themselves did not buy, plaintiffs lack standing 

to sue on behalf of purchasers of the European" notes.95 IKB, 2010 WL 2010943, at *2. 

Here, Plaintiffs seek to bring new claims on behalf of 21 different series of bonds. 

SAC App. B. According to the certificate attached to the SAC, only two named plaintiffs traded 

in any of the bonds. Ohio STRS did not purchase any bonds during the Class Period; it only sold 

one series (and did so in November 2008). Ohio STRS, thus, cannot state Section 1 O(b) claims 

because it cannot show loss causation: it did not purchase any bonds during the class period and 

Aggressive Growth Mut. Fund Litig., No. 98 Civ. 4318. 2000 WL 1357509 (S.D.N.Y. Sept. 19, 2000)J in this 
district" and finding that plaintiffs did not have standing to represent shareholders of mutual funds other than the 
funds in which they invested): In re AllianceBernstein Mut. Fund Excessive Fee Litig., No. 04 Civ. 4885. 2005 WL 
2677753. at *9 (S.D.N.Y. Oct. 19,2005) (,'Plaintiffs may not pursue Section 36(b) claims on behalf of the Funds in 
which they do not own shares."): Nenni v. Dean Witter Reynolds. Inc., No. 98 Civ. 12454, 1999 WL 34801540, at 
*2 (D. Mass. Sept. 29. 1999) (dismissing Securities Act claims based on funds in which plaintiff did not invest). 

94 See also Griffin v. Dugger, 823 F.2d 1476, 1483 (11th CiT. 1987) ("[I]t is not enough that a named plaintiff 
can establish a case or controversy between himself and the defendant by virtue of having standing as to just one of 
many claims he wishes to assert. Rather. each claim must be analyzed separately. and a claim cannot be asserted 
unless at least one named plaintiff has suffered the injury that gives rise to that claim."). 

95 Accord In re Parmalat Sec. Litig., No. 04 MD 1653,2008 WL 3895539. at *3 (S.D.N.Y. Aug. 21. 2008) 
(holding that common stockholders lack standing to bring claims on behalf of debt holders "notwithstanding the 
allegations that the same general course of conduct allegedly engaged in by defendants caused injury to all putative 
class members''). 
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sold its bonds prior to any alleged corrective disclosures.96 Ohio PERS also sold two bond series 

during the class period before the alleged corrective disclosures. Accordingly, the only bond 

claim for which there could be class standing is with respect to a single series - CUSIP 

060505DP6 - which Ohio PERS alleges it purchased on December 4, 2008.97 

Options. The claims Plaintiffs now propose to assert on behalf of option holders 

are more of the same. The SAC does not even describe what options are at issue other than "call 

options" purchased during the class period and "put options" sold during that period. SAC ~ I. 

And, no named plaintiff is alleged to have sold any such put options. 

As for the call options, the SAC identities one plaintiff who purchased call 

options. See SAC, Certificate of Grant Mitchell. He allegedly purchased a single type (callable 

in January 2011), buying 10 call options for a total of approximately $35 (and selling them all 

months later for $14.50 - a "loss" of approximately $20.00). Id. The SAC does not even 

describe the terms of any other call options, much less identify any plaintiff who purchased 

them. At most, therefore, Plaintiffs have standing to assert class claims on behalf of holders of 

the January 2011 call options. 

CONCLUSION 

For the foregoing reasons, the Dismissed Claims should again be dismissed as 

should (with the exception noted) the claims brought on behalf of the New Plaintiff Classes. 

96 To state a Section lO(b) claim, a plaintiff must show that it, inter alia, purchased securities in reliance upon 
an actionable misstatement or omission made by the defendant and suffered some damages thereby. See Dura, 544 
U.S. at 342~ Lentell, 396 F.3d at 173-75 & n.4. 
97 In its certificate, Ohio PERS misstates the CUSIP number of this bond. 
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